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The Honorable Anne K. Quinlan
Acting Secretary

Surface Transportation Board
395 E Street, SW

Washington, D.C. 20423-0001

RE: STB Finance Docket No. 35160 Oregon International Port of Coos Bay—
Feeder Line Application—Coos Bay Line of the Central Oregon & Pacific
Railroad, Inc.
Dear Secretary Quinlan:
Enclosed for filing in the above captioned proceeding please find the original and ten (10)
copies of the Motion to Compel Discovery from the Central Oregon & Pacific Railroad, Inc.

filed by the Oregon International Port of Coos Bay.

One extra copy of the Motion is enclosed for date-stamp and return to our offices by the
waiting messenger.

Please feel free to contact me if you have any questions.

Very truly yours,
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35160

OREGON INTERNATIONAL PORT OF COOS BAY
—FEEDER LINE APPLICATION—
COOS BAY LINE
OF THE CENTRAL OREGON & PACIFIC RAILROAD, INC.

MOTION TO COMPEL DISCOVERY
FROM THE CENTRAL OREGON & PACIFIC RAILROAD, INC.

Pursuant to 49 CFR § 1114.31, the Oregon International Port of Coos Bay (the
“Port”) respectfully requests the Surface Transportation Board (the “Board” or “STB”) to
issue an order compelling the Central Oregon & Pacific Railroad, Inc. (“CORP”) to fully
provide the discovery requested’ and for other relief as noted herein. CORP must be
required to allow the Port to enter the land for a complete inspection consistent with 49
CFR § 1114.30 so that the Port can wholly participate and respond to the issues raised
within the proceedings related to CORP’s embargo, abandonment and the Port’s
proposed efforts to restore service on this Line which is vital to the southwestern coast of

Oregon.

! This motion is timely under the Board’s August 8 Decision in this proceeding since
CORP’s refusal to grant this right of entry was received today. See Exhibit 12. In the
interest of time the Port is not responding to CORP’s letter but the Port does note that
there are numerous inaccurate and false statements in CORP’s August 28 letter (received
August 29.



PROCEDURAL HISTORY AND SUMMARY

The Port filed its Feeder Line Application regarding the Coos Bay Subdivision of
CORP (“Line”) on July 11, 2008. On the same day, the Port also served discovery
requests on CORP, which included a request for the right to enter upon the Line for all
lawful purposes, including inspection, survey, measuring, testing, photography, and
sampling consistent with 49 CFR 1114.30.2 CORP responded to this request on July 28,
2008, agreeing to allow the requested entry subject to certain standard conditions but with
no mention of the additional limitations CORP would later impose. See Exhibit 3 at page
35. The Port immediately followed up with a letter to CORP on August 1 outlining a
plan to begin the inspection. See Exhibit 4. In the August 1 letter, the Port stated that the
inspection may need to be done in parts because of the proliferation of bridges and
tunnels on the Line and the limited accessibility to the Line. CORP provided a Release
and Waiver agreement that would govern the Port’s inspection of the Line on August 4,
2008. See Exhibit 5. Initially and without any discussion with the Port’s counsel and
without including such objections in their discovery response, CORP included language

in the agreement that stated that the Port could only make a one-time inspection visit,

2 The Port has been requesting permission to inspect the Line for more than five months.
The first request was made verbally by the Port’s consultant Gene Davis on March 19 to
CORP General Manager Kevin Spradlin. Mr. Spradlin denied Mr. Davis’ request on
March 20. See Exhibit 1. The second request was made via a letter from the Port to Paul
Lundberg on March 20, 2008. See Exhibit 2. No response was received from Mr.
Lundberg. CORP/RailAmerica’s denial and unresponsive actions regarding the
inspection have been consistent with their actions in general regarding the Coos Bay Line
for more than a year now and that attitude has been the biggest impediment to finding a
win-win solution to date and in fact if CORP/RailAmerica would have honestly come to
the table last summer and fall, this Line would already be re-opened and providing
service to the southwestern region of Oregon. Juxtaposed to the attitude of
RailAmerica’s management, the Port could not agree more that CORP’s employees were
“helpful” and “cooperative” and the Port believes that this situation was caused by
RailAmerica and Fortress management and not CORP employees.



lasting no more than three days, and that the tunnels would be off limits during the
inspection. /d. The Port strongly objected to this limitation and sent a mark-up of the
agreement back to CORP on August 6 which included removing the various inspection
limitations that had not been raised in CORP’s discovery response and are not consistent
with 49 CFR 1114.30. See Exhibit 6.

On August 8, CORP finally provided the dates for the initial inspection which
would be held on August 13-15. See Exhibit 7. CORP’s counsel noted the impassable
nature of the line from end-to-end because of downed trees and that the tunnels have been
fenced over. The Port’s counsel continued to object to CORP’s limitations and discussed
these verbally with CORP’s counsel on August 11 noting that the Line is over 111 miles
long and has a proliferation of tunnels and bridges and the tunnels were a main issue in
these proceedings. In addition, counsel discussed that the current condition of the Line
meant that a simple hy-rail trip on the Line would be complicated and lengthy because of
the required back-tracking. Furthermore, because CORP would not permit the Port’s
experts to enter the tunnels on the Line this meant that even more back-tracking would be
needed. CORP’s counsel agreed to drop the limitations from the agreement regarding a
single visit and a three-day maximum from the agreement (there never was a limitation in
the CORP agreement limiting the Port’s inspection of tunnels or bridge and in fact the
agreement provides that the Port expressly waives and assumes the risks associated with
the inspection because of the condition of tunnels and bridges, see Section 3 of Exhibit 5
and 8).

Based upon this discussion, the Port’s counsel sent back the revised agreement on

August 11. Exhibit 8. CORP’s counsel provided an okay to the agreement on August 11.



Exhibit 9. On August 12, the Port and its representatives signed the liability, waiver, and
indemnity agreement and provided the required insurance certificates for the initial
inspection. See Exhibit 10. In the interest of time and to begin the process of gaining
actual on-the-ground knowledge of the current condition of the Line, the Port and its
track expert undertook its first’ on-site visit on August 13-15, 2008 which were the first
days offered by CORP. Scheduling and time constraints did not permit the Port to get
bridge and tunnel experts on the ground for that timeframe (and CORP was still verbally
forbidding entry into the tunnels). Thus, this first visit focused on the part of the Line’s
net liquidated value (“NLV?™) relating to the steel and track assets of the Line that were
accessible via hy-rail and/or walking the Line.

In particular, Port expert Gene A. Davis, accompanied by the Port’s Jeffrey
Bishop and Martin Callery, evaluated the quantity and quality of the Line’s rail and steel
assets in order to refine Mr. Davis’ initial assessment that had been based only on
publicly accessible inspection and expensive helicopter flight. He also assessed the
weight of rail, the wear and age of the rail and stcel assets, the condition of the ties, and
other factors related to the Verified Statement he provided in the Port’s Feeder Linc
Application.

The Port felt and still believes that additional days for a site visit, focused on the

Line’s tunnels and bridges, are necessary. The condition of tunnels 13, 15, and 18 on the

3 Contrary to CORP’s assertion that the Port has inspected the Line twice and that this
third request is unwarranted, see Exhibit 12, CORP has only provided limited access one-
time to the Port for inspection which would never be enough to inspect 111 mile of track
and all the bridges and tunnels on the Line. In fact, there are over 58 steel and wooden
bridges that exceed 100 feet and there are 9 tunnels. The Port’s expert learned on the site
visit, that there are a plethora of water crossings that are not even shown on CORP’s
track charts and CORP’s employees were not aware of the location of many culverts on
the Line that were not shown on the track charts.



Line initially caused the embargo, and the initial inspection on August 13-15 did not
include those three tunnels. At the Public Hearing held in this case in Eugene, Oregon
on August 21, 2008, the Board made clear that it was concerned that any future owner of
any rail line must know the full condition of the rail line before purchase.

On August 22, the Port renewed its request in writing to CORP for a second visit
to focus on the bridges and tunnels. Exhibit 11. Given the rapidly approaching deadline
of September 12 for the Port’s rebuttal in the feeder line proceeding (which has been
shortened by approximately five weeks under the Board’s compressed procedural
schedule), the Port informed CORP that this inspection must occur as soon as possible
and asked that the inspection start no later than August 27. Id. After hearing no response
from CORP in five days, the Port’s counsel telephoned CORP’s counsel on August 27 to
schedule this additional inspection. CORP’s counsel stated that he did not think that
CORP would allow a second inspection. Port’s counsel discussed with CORP’s counsel
that the Port would be forced to file a Motion to Compel the inspection and implored
CORP to permit three to five more days for the inspection so as to not involve the Board.
CORP’s counsel stated he believed the Board would never order the inspection and that
CORP would provide a written refusal at some point. Notwithstanding that the
conversation took place on August 27 and that CORP’s letter states the date of August
28, CORP did not in fact respond in writing to the Port’s August 22 renewed request until

August 29. See Exhibit 12.° Therefore, the Port is now forced to seek Board action to

4 While the CORP employees taking the Port’s expert on the hy-rail site visit did unlock
the gates and travel through some of the tunnels on the Line, our expert did not have time
or the ability on that visit to complete an actual inspection of the tunnels or the bridges.

5 CORP would probably assert that its delay in responding was because CORP was



compel CORP to permit the Port’s experts to further inspect the line in a manner
consistent with 49 CFR 1114.30 and consistent with the right of entry agreement

negotiated by the parties.

DISCUSSION

Without repeating the full history above, on July 11, 2008, the Port served the
following discovery request for the right to enter upon and inspect land upon CORP:

1. Please grant a right of access to the Port and its counsel or consultants
retained in connection with this proceeding to enter upon the Line and related
CORRP property for all lawful purposes related to this proceeding in STB Finance
Docket No. 35160, including inspection, survey, measuring, testing, photographing
and sampling. The Port will work with CORP to determine an appropriate time
and manner for this inspection.

CORP responded on July 28 with the following response:

Subject to and without waiving its objections, CORP will permit the Port to
inspect the Line subject to the following provisions: (1) that the agents of the Port
performing said inspection be accompanied by an agent or agents of CORP at all
times while on CORP property; (2) that the Port execute an appropriate liability
waiver and indemnity agreement for potential liability for any accidents or incidents
that may occur while the Port’s representatives are on the Line or related CORP

property; (3) that the Port provide evidence that it is insured for all activities on the

Line during the inspection; (4) that the inspection does not damage the Line or the

working on its Reply to the Feeder Application due today. However, the Port notes that
the Port’s Comments on the CORP abandonment were due yesterday and the Port still
managed to timely respond to CORP’s second set of discovery served on August 21
which necessitated a response during this same time.



rail assets on the Line; and (5) that the time and manner of inspection be reasonable
and agreed-to by the parties in advance.
See Exhibit 3.

CORP has subsequently placed limitations on this right of entry that are not
consistent with the Board’s regulations nor the spirit or intent of discovery. The Port
unfortunately is now faced expending time, money and resources to draft and file this
motion seeking an order from the Board to compel CORP to comply with discovery.
This access is imperative for the issues raised in these proceedings and further addressed
in the August 22™ Hearing.

The Board’s rules of evidence and discovery are plainly set out in 49 C.F.R. part
1114. Discovery is authorized in this proceeding pursuant to 49 C.F.R. § 1114.21(a).°
The Board’s 1997 modification to 49 C.F.R. § 1114.21 of its Rules of Practice resulted in
a regulation that provides in pertinent part:

(@)  When discovery is available.

(1)  Parties may obtain discovery . . . regarding any matter, not
privileged, which is relevant to the subject matter involved
in a proceeding . . .

(2)  Itis not grounds for objection that the information sought
will be inadmissible as evidence if the information sought
appears reasonably calculated to lead to the discovery of
admissible evidence.

These modifications eliminated “the requirement that Board approval be sought

for discovery procedures other than written interrogatories and requests for admission.”

s These modifications were adopted by the Board in Expedited Procedures for

Processing Rail Rate Reasonableness, Exemption and Revocation Proceedings, STB Ex
Parte No. 527 (STB served Oct. 1 and Nov. 15, 1996) (Expedited Procedures), aff’d sub
nom. United Transp. Union-Ill. Legis. Bd. v. STB, No. 97-1027 (D.C. Cir. Jan. 6, 1998).



FMC Wyoming Corporation and FMC Corporation v. Union Pacific Railroad Company,
STB Docket No. 42022, at 3 (STB served Feb. 5, 1998). In that decision, the Board
noted that the overall goal of the modifications was to expedite the discovery process,
acknowledging that the prior discovery rules “had the potential to impede expeditious
discovery and [] generated too much paperwork.” Id. at n.8.

Of course, the scope of discovery authorized by the Board’s Rules of Practice is
modeled on the scope of discovery under the Federal Rules of Civil Procedure.” The
Federal Rules of Civil Procedure “allow broad scope to discovery and this has been well
recognized by the courts.” Wright, Miller & Marcus, Federal Practice and Procedure:
Civil 2d, § 2007 (1994) (citations omitted). The federal rule, which applies to all forms
of discovery, encompasses the broad standard against which the Port’s discovery request
must be evaluated.

Furthermore, the Board’s discovery rules specifically provide for the right of
entry upon land for inspection and other purposes. 49 C.F.R. § 1114.30 provides in

pertinent part:

(a) Scope. Any party may serve on any other party a request:

2) To permit, subject to appropriate liability releases and safety and
operating considerations, entry upon designated land or other property
in the possession or control of the party upon whom the request is
served for the purpose of inspecting and measuring, surveying,

7 The Federal Rules of Civil Procedure, in language virtually identical to the

Board’s Rules of Practice, provide that:
Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party secking discovery or to the
claim or defense of any other party. . . . The information sought need not
be admissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.
Fed. R. Civ. P. 26(b)(1).



photographing, testing, or sampling the property or any designated
object or operation thereon.

CORP’s objections to this necessary inspection do not fit within the bounds of the
Board’s or federal discovery rules and CORP’s objections now are not consistent with
CORP’s written discovery responses and not consistent with agreement terms reached by
the parties. CORP’s objections now seem to be that the completion of the full inspection
is “unduly burdensome” and “completely unwarranted” which CORP seems to describe
later as irrelevant. See Exhibit 12.

CORP’s unduly burdensome argument must fail. The standard for discovery is
not merely that it creates a burden on the litigant. All discovery entails some burden.
The courts and the Board carefully scrutinize objections made for burdensomeness. Even
if compliance with discovery will cause great labor and expense to the party from which
discovery is sought that does not of itself require denial of discovery. Rule 26(c) speaks
of “undue burden or expense” and discovery should be allowed unless the hardship is
unreasonable in the light of the benefits to be secured from the discovery. 8 Charles A.
Wright & Arthur R. Miller, Federal Practice and Procedure § 2214 at 647-48 (1970); sce
also Snowden by and Through Victor v. Connaught Lab., 137 F.R.D. at 332-33. Even
though the opposing party may be burdened, the balance favors the right to discovery
when the information is particularly relevant. Rich v. Martin Marietta Corporation, 522
F. 2d 333, 343 (10" Cir. 1975). In this case, it is important to remember that CORP’s
actions with respect to the condition of the Linc and especially the tunnels, is the whole
reason three Board proceedings are active including this proceeding and AB 515 Sub No.
2 and Finance Docket No. 35130. Moreover, the Port fails to see how an additional three

to five days of inspection of a largely non-operating Line, owned by a large short line



holding company, can be unduly burdensome.

Likewise, CORP’s attempt now to argue that the inspection of the bridges and
tunnels on this Line is not relevant to the net liquidated value and thus not permissible is
absurd. The relevancy of discovery has been broadly construed to encompass any matter
that might lead to the discovery of admissible evidence even though it may not be
admissible as evidence. Hickman v. Taylor, 329 U.S. 495, 91 L.Ed. 451 (1947). Besides
the fact that CORP seems to ignore that the condition of the Line is the key issue in these
proceedings, CORP also fails to acknowledge that discovery can also pave the way for
settlement in every type of litigation. In fact, discovery and settlement discussions often
occur simultaneously. See e.g. EEOC v. Hiram Walker & Sons, 768 F.2d 884, 886
(1985). Furthermore, in class action suits, a settlement will only be accepted by the Court
after discovery since “extensive discovery is an important indicia of the propriety of
settlement negotiations.” Weinberger v. Kendrick, 698 F.2d 61 at 74 (1982), see also In
re Continental Inv. Corp., 637 F.2d 8 (1980), Duhaime v. John Hancock Mut. Life Ins.
Co., 177 F.R.D. 54 (1997). Most importantly, CORP ignores the directive that the Board
raised at the hearing held in Fugene on August 21, 2008 (“Hearing™). At that hearing,
Chairman Nottingham specifically asked of the Port:

We get to another transfer hypothetically and the Port is the owner what

steps would you take to make sure the record is clear as to what condition

your starting off with and kind of the job that you have before you so we

don’t see this sort of repeat ... on whether or not the Port did an adequate

job of maintaining it.

Draft Hearing Transcript at 139. The Port fails to see how the current condition of the

Line could be any less relevant to these proceedings.

10



The embargo of the Line was caused by allegedly unsafe conditions in tunnels 13,
15, and 18. CORP has not let the Port into these three key tunnels and has not provided
sufficient time for the Port to inspect tunnels and bridges on the Line, yet CORP now
alleges that no inspection of these tunnels or bridges is necessary before a feeder line
sale. Of course, the Port cannot prudently move forward with an acquisition of the Line
without first inspecting and analyzing the condition of the central infrastructure elements
that began this entire case. Based on this reason alone, the Board should grant this
Motion.

Additionally, the conditions of the tunnels and bridges on the Line have a dircct
bearing on the NLV of the Line. Any tunnel problems could easily complicate salvage
efforts, possibly require re-routing salvage equipment around tunnels, and maybe even
require forgoing the steel assets inside the tunnels and thereby impact the NLV.

Beyond the issue of the salvaging of the Line, the condition of the tunnels and
bridges is directly relevant to the Port’s decision about whether or not to purchase the
Line. Obviously, the Port is not purchasing the Line to sell the assets; instead, the Port
needs to know the utility of all aspects of the Line infrastructure. Regardless of the
impact on salvage value of a bridge or tunnel, the Port needs to know the functional
“utility” of the tunnels and bridges. Kansas City Southern Railway Company —
Abandonment Exemption — Line in Warren County, MS, Docket AB-103 (Sub-No. 21X),
slip op. at 4 (served May 20, 2008) (Board notes that bridge with no effect on NLV of a
rail line still had relevance due to its utility in allowing rail service to resume). The Port
needs to know the answers to such questions as — what is the current condition of the

tunnels and bridges? What rehabilitation is needed to resume rail service? What long-

11



term maintenance and repair needs are likely? The Board has previously agreed that the
purchaser of a rail line under the feeder line regulations or the OFA process should be
able to adequately inspect it. Trinidad Railway, Inc. — Abandonment Exemption — in Las
Animas County, CO, Docket AB-573X (served Sept. 11, 2001); Pyco Industries, Inc. —
Feeder Line Application — Lines of South Plains Switching, Ltd. Co., Docket 348950
(served July 13, 2006). Making only three days available to inspect 111 miles of track,
nine tunnels and 58 steel and wooden bridges that exceed 100 feet (not counting all the
other bridges and culverts on the Line) is not reasonable and does not provide time to
adequately inspect the Line. Moreover, such need greatly outweighs any burden that the
additional inspection days might have on CORP.

In order to provide CORP the opportunity to respond to this Motion® and provide
the Board time to rule and then to factor in time for CORP and the Port to sort out any
additional liability waivers and insurance certificates that will be needed for the
additional inspectors, and to provide a fixed day in the future for the parties to plan for
the inspection and arrange for the appropriate people and hy-rail equipment to be on site,
the Port suggests that the Board order the bridge and tunnel inspection to start on
September 11 and continue on sequential business days until completed. The Port
believes that this inspection should take no longer than three to five business days’ as the

Port has available up to eight additional tunnel, bridge and track inspectors that are

8 Under the discovery procedures implemented in this proceeding, CORP has two days to
reply which CORP might interpret as September 31 being the due date because of the
Monday holiday.

® The Port is willing to agree to limit its right of entry for this inspection to no more than

five business days in order that CORP can appropriately plan for the time needed of its
equipment and employee(s) which CORP requires to be present at the inspection.

12



already familiar with this Line'® and the Port worked out a plan for these inspectors to
efficiently complete the inspection needed on this Line.

In light of the delay that CORP has caused by refusing this proper inspection. the
Port is faced with also requesting that the Board modify the procedural schedule in this
proceeding to permit the Port to supplement the record after September 12. The Port will
still file its rebuttal on September 12 addressing all issues except the current condition of
the tunnels and bridges or anything else that arises from the inspection. Based upon the
date of inspection proposed above and in consultation with the bridge and tunnel experts,
the Port believes that it would be able to receive the experts’ reports and supplement the
record on October 10,2008.

The Port recognizes and appreciates the Board’s desire to speed up the decisions
that will impact the future of this Line. The procedural schedule governing the feeder
line application was adopted by the Board in a decision served August 1, 2008. In that
decision, the Board noted that the procedural schedule was “compressed” compared to
the schedule found in the Board’s regulations. Given the delay caused by CORP’s
refusal to allow the Port to adequately evaluate the Line, the Port should be permitted to
supplement the record. Even with the Port’s proposed modification, the procedural
schedule will still be compressed compared to the procedural schedule in the Board’s
regulations — which would have required the Port to file its reply evidence by October 20.

49 CFR § 1151.2(f).

1 These inspectors have available to them prior data on the Line and any discovery
materials on the condition of the Line (especially bridges and tunnels) that CORP
produced in response to other Port discovery requests. However, the written material is
not sufficient to make an accurate assessment of the current condition of the Linc or cost
to re-open the Line.

13



Ample justification exists for the Board to grant the Motion and modify the
procedural schedule. The condition of the bridges and tunnels, including tunnels 13, 15,
and 18, is clearly “relevant to the subject matter involved” in this proceeding. 49 CFR §
1114.21(a)(1). Board regulations specifically state that a party may seek to enter upon
land or other designated property as part of discovery. 49 CFR § 1114.30(a)(2). It would
be irresponsible and short-sighted for the Port to agree to purchase the Line without fully
assessing the current condition and rehabilitation needs of the tunnels, bridges, and other
critical aspects of the Line. Railroad Ventures, Inc. v. Surface Transportation Board, 299
F.3d 523, 552-553 (6th Cir. 2002) (court notes it is important for an OF A applicant to
assess the subject rail line and its economic vitality).

As the Board knows, the Line is currently not operational; the Port’s decision on
whether or not to purchase the Line directly depends upon the financial commitment
necessary to return the Line to operation and maintain the Line at a sustainable level for
the long-term. Lastly, the fact that CORP may dispute the Port’s need for a thorough
inspection of the tunnels and bridges, and question the relevance of such an inspection to
the Port’s Feeder Line Application, is no reason to reject the Motion to Compel. Entergy
Arkansas, Inc. and Entergy Services, Inc. v. Union Pacific Railroad Company and
Missouri & Northern Arkansas Railroad Company, Inc., Docket 42104, slip op. at 5
(served May 19, 2008) (“Entergy v. UP”) (Board notes that “Entergy’s discovery request
will not be denied merely because UP may question Entergy’s legal theories of its case”).

When a party’s unwillingness to cooperate in discovery necessitates the filing of a
motion to compel, which the Board then grants, there exists good cause to modify an

existing procedural schedule. Pyco Industries, Inc. — Feeder Line Application — Lines of

14



South Plains Switching, Ltd. Co., Docket 34890, slip op. at 2 (served Oct. 5, 2006)
(Board grants motion to compel and finds that requiring a response “to the discovery will
necessitate some changes in the procedural schedule™). The modification sought by the
Port will allow the Port to fully address all pertinent issues in its rebuttal evidence so that
the Board may have a complete record on which to decide. Cf. Duke Energy Corporation
v. Norfolk Southern Railway Company, Docket 42069, slip op. at 12 (served July 26,
2002) (after partially granting motion to compel, Board states that “a short extension of
the procedural schedule appears necessary to allow sufficient time” for the movant to
“receive and review documents covered by this decision and prepare their reply
statements™). See also Entergy v. UP, Docket 42104, slip op. at 1-2 and 6 (served May
19, 2008) (Board extends procedural schedule by over a month after partially granting
motion to compel).
CONCLUSION

For all the reasons set forth hereinabove, the Port respectfully requests that the
Board issue an order compelling CORP to comply with the right of entry requested in
discovery. Further, the Port respectfully requests that the Board order that CORP permit
and accommodate the inspection to begin on September 11, 2008 and continuc on
consecutive business days until complete but not to exceed five business days and that
CORP make available the necessary employees and a hy-rail for the inspection. Finally,
the Port respectfully requests that the Board order that the Port be permitted to

supplement the record by October 10, 2008 regarding the findings of the inspection.
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Respectfully submitted,

%t
(LR
-Sahdra L. Brows
Michael H. Higgins
David E. Benz
Troutman Sanders LLP
401 9™ Street, NW
Suite 1000
Washington, DC 20004
(202) 274-2959

(202) 654-5603 (fax)

Attorneys for the Oregon International
Port of Coos Bay

August 29, 2008
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CERTIFICATE OF SERVICE

[ hereby certify that on this 29" day of August 2008, I served a copy of the foregoing
Motion to Compel Discovery from the Central Oregon & Pacific Railroad, Inc., by e-mail and/or

first class mail, postage prepaid, to all parties of record in this proceeding.

Silee,

David E. Benz 6/
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Brown, Sandra L.

From: Gene Davis [gdavis@ribadc.com]
Sent:  Thursday, March 20, 2008 5:59 PM
To: Brown, Sandra L.; Higgins, Michael H.

Cc: Charlie Banks
Subject: CORP Inspection

Sandy:

Page 1 of 1

| wanted to touch base with you for a moment to inform everyone of my recent telephone conversations with the
Central Oregon and Pacific Railroad (CORP) General Manager, Mr. Kevin Spradlin. On March 19, | contacted
Mr. Spradlin, introduced myself and let him know that | was working for the Port of Coos Bay. | requested a visit
to assess the track condition of its rail line, not including the tunnels. After a brief discussion, Mr. Spradlin stated
that he would need to receive corporate approval to allow anyone on the property and would get back with me.
Mr. Spradlin contacted me on the morning of March 20 to inform me that he was not going to allow any inspection
at this time. He (and his corporate officials) was curious as to why anyone without having a ownership interest in
the property would make such a request. | stated that | understood their position and ended the conversation.

Gene A. Davis, P.E.

Director, Transportation Engineering
R.L. Banks & Associates, Inc.
9841-A Vine Street

Soddy Daisy, TN 37379
423.332.0243 T

Home Office

2107 Wilson Boulevard, Suite 750
Arlington, VA 22201
703.276.7522 T

703.276.7732 F

Please visit our website at www.rlbadc.com

R/129/2008
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OREGON INTERNATIONAL

Port of Coos Bay

March 20, 2008

VIA FACSIMILE 561-994-0396
and Overnight Mail

Mr. Paul Lundberg, Vice President
RailAmerica Operations Support Group, Inc.
5300 Broken Sound Blvd.

Boca Raton, FL 33487

Dear Mr. Lundberg,

I am writing to you with respect to the Coos Bay Branch Line (the “Line™), owned by the Ceatral
Oregon & Pacific Railroad, Inc. (“CORP”), a subsidiary of RailAmerica, Inc. (“RailAmerica”™). I
am requesting that you grant access to the T.ine, so that rail consultants engaged by the Oregon
International Port of Coos Bay (the “Port”) may examine and inspect the condition of the Line.
As you may know, one of our consultants R.L. Bank & Associates made a verbal request for
such access to Kevin Spradlin but 1 understand that request was denied today.

The Port, in conjunction with the shippers on the Line, desire o ascertain the present condition
of the Line, so that they may evaluate potential rehabilitation and repair costs, in light of various
estimates that have been put forth by CORP and RailAmerica, including those contained in
various proposals for a public-private partnership and a future proposal which may be received
soon. In addition, the Porl and the shippers desire to have a better understanding of the long term
maintenance that might be necessary for this Line.

As a condition of such access, the Port and/or its rail consultants will agree to observe safety
rules and protocols imposed by CORP and RailAmerica, and to enter into appropriate
agreements protecting CORP and RailAmerica from liability arising in connection with the
consultants’ physical examination of the Line. Because the condition of the tunnels on the Line
may pose additional safety issues, the Port does not seek permission to enter the tunnels at this
time.

125 West Cerhicd Avenug, Swite 360 / MO Box 1215 ¢ T Buy, Dreyon 97420.0311
Phone: 84) 267.7678 / Fox 541 26914757 email poitcoss@ixatnicoosbay com / Web www.p lalcoostxy com

Siale of Dregon Tokyo, Japan - Oregon Jopan Roprosentative Of e / Phone 81 3 3580 6951 Fex 81-3-3580-907
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The Port and the shippers desire to see the Line reopened as soon as possible. Thetefore, we
request that you respond to this request within three (3) business days, so that we can
expeditiously move forward with necessary arrangements.

Regards,

3 -

i

Executive Director

cc: Governor Ted Kulongoski
Senator Ron Wyden
Senator Gordon Smith
Representative Peter DeFazio
Allyn Ford, Chairman CSSC
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July 28, 2008

By Hand

Sandra Brown

Froutman Sanders. L1 P

401 Ninth Street. NW O Suite (000
W ashington. 12.C. 20004

Re: Port ol Coos Bay Feeder Line Application _SFB Fin. Dht. No. 33160

Dear Ms. Brown:

inclosed please find Central Oregon & Pacitic Railroad Inc.’s ("CORP™) Responses and
Objections to the Port of Coos Bay 's discovery requests in the above-captioned proceeding.
Also enclosed are documents that are responsive to the Port’s discovery requests. CORP s
prepared to produce additional responsiv e documents containing confidential and commercially
sensitive information. onee an appropriate Protective Order is issued in this proceeding. Such an
order is necessary (o shiceld confidential information from potentially harmful public disclosure,

I you would like to discuss this request. please contact Terrs Hynes or me.

Paul A. Hem shaugh

Comnsel 1o Central Oregon « uilrowd

PAH. aat

I nelosure



BEFORIE TIE
SURFACE TRANSPFORTATION BOARD

Orecon Internationad Portof Coos Bay - Feeder ©inge
\pplication  Coos Bay e ot the Central Oregon &
Pactlic Ralroad. The

I nranee Dockel NoL 335160

CENTRAL OREGON & PACIFIC RALLROAD, INCSS
RESPONSESNS AND OBJECTIONS TO
OREGON INTERNATIONAL PORT OF COOS BAY'S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUMENTS, AND REQUEST TO ENTER UPON LAND
Puarsuant o 49 C.FR Part TH A and other applicable rules und authority, Central Oregon
& Pacitic Radroad. Ine ("CORP7). by s attorney s, Sidley Austin [ Poresponds as follows o
Oregon Internationad Port ol Coos Bay s ¢ Hhe Port™) First Set of Interrogatories. Reguests for
Production of Documents. and Request 1o Foter Upon Tand the “Discovery Requesis™)
General Objections
CORP’s General Objections: set forth hereing apply to cach and every one ol the specilic
interrogatorivs and document requests that tollow. CORP’s ubjections shall not wanve, limit, or
prejudice any objections it may later assert.
I CORD objects to any and all definttuons and or instructions to the extent they
cither expand upon or contlict with 49 C.F R. Part 1114, Subpurt B, CORP turther abjects o
these Discovery Requests 1o the estent that they seek 1 impose obligations on CORP greater
than. o meonsistent with, those inposed under 49 C 1 RO Part PTHE Sabpanc B
B COMP nhpeats to caddvand every Interrozators and Doconuent Reguest to the
oatent sl it seces elonmation protected oy e attoenes -clent privdegscs e atlomey waonk

prodduct docttie. or any other applicabic privilege. protections or exemption ot discovers ol

Jdiscloswe Tnthe event that ans seeh privileged. protedied, or exemptmtormuation i~



BEFORE FHE
SURFACE FRANSPORTATION BOARD

)
Oreeon [nternationad Pott ol Coos Bay - Feeder 1 ine )
Applicanon Coos Bay Fine ol the Central Oregon & b Limanee Docket No, 35160
Pacitic Ratlroad. Ine )

)

CENTRAL OREGON & PACIFIC RAILROAD, INC.S
RESPONSES AND OBJECTIONS TO
OREGON INTERNATIONAL PORT OF COOS BAY'S
FIRST SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF
DOCUNMENTS, AND REQUEST TO ENTER UPON LAND
Pursuant to 49 CIR. Part THHE and other applicable rules and authority . Central Oregon
& Pacific Railroad. Inc. ("CORP™) by its attorney s, Sidley Austin LI P. responds as follows to
Oregon International Port of Coos Bay 's (™I he Port™) First Set ol Interrogatories. Reguests for
Production of Documents. and Request to ater Upon Land (the “Discoveny Reguests™).
General Objections
CORP’s General Objections, set torth herein, apply to cach and every one ol the specilic
interrogatories and document requests that follow. CORP s objections shall not waive, limit. or
prejudice any objections itmay later assert.
I CORP objects to uny and all detinitions and or instructions 1o the extent they
cither expand upon or conflict with 49 C1 R Part 1AL Subpart B, CORP Turther objects 1o
these Discovery Reguests to the extent thit they sech to impose obligations on CORP gicater
than. or meonsistent with. those imposed under 49 C 1R Pact THAEL Subpart B
2 CORP abects to cach and every Interrogatory and Document Reqguest o the
antent that isechs mlomiatien protected by the attornes -client prclege. the attorney work

praduct doctrine. orany other appticable privilege. protection, or exemption rom discosery or

disclosure Inthe event that any such privileged. protecred. or esemptinformation is



madvertently prodaced or provided. such disclosure or production 15 not intended as, and should
not be construed s, a waiver of any applicable privilege. protection, ot exemption

i CORP objects to cach and every Discovery Request to the extent that it sechs
information or data that is not relesant 1o the subject matter of this procecding or is not
reasonably caleulated o lead ta the discovery of admissible evidenee

4 CORP objects o cach and evers Document Request to the extent that 1t is:
(aroverly broad: (hy vague and or ambiguous. (o) fails to deseribe with reasonable particulanty
the information sought: (d) sechs mtormanon that is not within the possession, custody or control
of CORP: or (¢) would impose an undue burden that outweighs any relevance ar probative value
the information sought may hive in this proceeding.

hE CORP objects to cach and every Discovery Request to the extent that it requests
information or material that it is: (a) already in the possession of the Port: (b) publicly available
or otherwise readily available or aceessible to the Port from otlier sources: or (¢) as aceessible or
available to the Port as itis to CORP and producing responsive information would impose
substantially the same or greater burden on CORP as it would impose on the Port

6 CORP ubjects to Instruction 6 to the extent it sechs to impose obligations broader
than those mposed by 49 C 1 R Part THAE CORP further objects 1o Instruction 6 on the
grounds ol impracticabilits. 1t potentinlly responsive document has been lost or destrosed
() CORP would not necessartly be aware of that evente thy CORP would most Iikely be unaware
ol the crrvamistaniees o toss or destructon of specitic decumiensss and e o CORP wauld be anable

o determime the authors, recipients, dates of creatron, contents, which oo usually onls be

obtained by reviewing the unavatlable document,



- CORP objedts 1o the defimuon of “Doctiment™ to the extent it seehs o mpose
ublizations broader than those imposed by 490 1 R Parc 1114 CORP Turther objects to the
Jefinition o Document o the ententitsechs information or data tat is priv deged. protected by
the attorney -client work product doctrine. or otherwise protected. exempted. or excluded from
Jdiscovery or disclosure by an applicuble privilege. protection, rule. or doctrine. In these
Responses. CORP will interpret the term “Document™ as excluding any data or other information
that ts protected trom discovery or disclosure by such privilege. protection, dogtrine. or rule

8. CORP objects to the muluple definitions of ~ldentify ™ to the extent they seeh to
impose obligations beyond. in addition to, or inconsistent with discovery obligations under
49 CFR. Part T CORP further objects to the multiple definitons ot ldentity ™ as vague and
ambigtious

9, CORP objects w the definitions of = “Lentitfy " when used in reference to a natural
person” or to other entities as seehing 1o mpose obligations or reguirements beyond. in addition
to. ur inconsistent with discovery abligations under 49 C.1UR Part 1114, CORP has no duty o
imvestigate or disclose the business addresses. welephone numbers. employers. and or job titles or
busingss activities ol third parties. TFurthermore. these detinitions would impose an undue
burden that outweighs any refesance or probative value the information sought may have in this
procecdmg

1), CORP obrects o the definition o = “Identfs 7 when ased m connection with o
Jocunmient™ as seeking toimpose obheations orreguireients beverd, in addiron we, o)
meansistent with discovery obligations ander 0 R Pan THE CORP has socduty toseadh
for, zather, and catalog evers docament possibly miphcated by annterrogatons with the muoere

than cight pieces ot information specilied as required by the defimition This detinmon swould

-



impose an umdue burden that outwerghs any relesanee or probatis ¢ vatue the mtormation souzht
may have in this proceeding. CORPwall respond to any interrogatory asking it to “identiiv ™
partieular documents as it it were a request tor production of those documents and respond in
aecordanee with 49 CF R § 114 30,

11 CORP objects to the definitions of relating to™ and “relates o™ as overly broad.,

unduly burdensome, vague. and ambiguous,

12 CORP abjects to the Port™s requests Tor ~all™ information and documents as
unduly burdensome. CORP will produce such relevant. non-privileged information as can be
located in a reasonable search.

13, CORP objects to the Port’s requests refating to information relating to “the Line™
as defined in Definition No. 9 to the extent that these requests call for CORP to pertorm special
studies to obtain this information. CORP does not separately maintain data regarding “the Line™
(as detined by the Port) in the ordinary course ol business. CORP further objects to the
detinition of “Line™ 1o the extent that it includc.\; truck over which CORP discontinued service
pursuant to the authority granted i S T3 Dochet Noo AB-3 1S (Sub-No X)) Cenral (regon &
Pac B R Ine Docontinuance Excepnon i Coay Cowniv: (R,

4 CORP ubjects to the Ports fatlure to Timit its requests to a relevant tine period as
overbroad and unduly burdensome. The Port secks information that is not relesant o tis
procecding and s nul reasanabhy calertated to lead o the production o admissible evidence
Sabpect tocand without waving this obiection, upless oilicewise mdicated. CORP S responses
wiil cover the peniod trom 2005 tihe present

I3, CORP does not concede the relevance. muterialits . competence. or admissibility

as evidencee ol any ot the information requested i these Discovery Requests By produeig



responsis e documents or information, CORP does not concede such mloemation or Jocuments
are relevant, material, o admissible e evidence, and iy such production s not mtended o
wan e any of CORP™s objections to any o these Discovery Reguests CORP reserves its rights
to object on iy ground to the use of the responses provided erving in thes proceeding or any
appeal thereott orm any subsequent proceeding o action,

1. CORP objects that the Port has not moyed for a Protective Order in this
procecding, CORP objeets to producing commercially sensitive. confidential and proprictury
information. including shipper-specilic ditta, in the absence of an appropriate Protective Order.
Subject to the objections asserted m this response. CORP will produce responsive documents and
busmess records e the Port as soon as the Board enters an appropriate protective order. and
cligible representatives ot the Port execute the contidentiality agreements or undertakings
preseribed by such Protective Order

17. CORPs General Objections. Specilic Objections, and responses dre hased upen
information presently known to i, CORP reserves the right to rely upon facts. documents. or
other evidence that it may desclop or thut may subsequentls come Lo its attention: e assert
ddditional objections: and to supplement or amend these responses at any time,

Specifie Objections

In addition to its General Objections (which shall apply in full 1o cach and evers
Discovery Requuest without further enumeration). CORP also asserts Spectlic Objections to cach
Iterrogatorny and Document Rogqaesy CORP preseives afl ol s General Objectons set torth

Cand pone ofthe eHow e Speaie Obections shail s ¢oor T the scope, breadth.

1
dalves g

cencrahiiy . or apphicebihiny ot those General Olbect.ons



INTERROGATORIES

Interrogatory No. 1 Please state the milestone markers for the portion(s) of the Line that is
(are) omned by CORP.

Response:

Subject to the General Objections, CORP responds that it owny the portion ot the ine
between Milepost 632 T and Milepost 703013

Interrogatory No. 2 Please state the name(s) and milepost marker(s) for all stations located
on the portion(s) of the Line that is (are) owned by CORP.

Response:

CORP objects to this Imerrogatory as unduly burdensome to the extent it sechs
information that (1 is contained in CORP™s Application lor authority to abandon and discontnue
service over the Dine filed July 14, 2008 in S T'B Docket No, AB3-515 (Sub-No. 2)

(" Abandonment Application™): (i1) is publicly available: or (1i1) is otherwise readily available to
the Port See Dike Fnergy v Norfolk So Co (ST Docket Nos, 42069, 42070 (July 26, 2002)
¢ s unduly burdensome 1o require o party to produce information that is available from
publiv records or through less intrusive means. ™5 Subjeet o and without saiving 1ts objections,
CORP responds that the stations on the portion of the Line owned by CORP are: Duncbo

(NP 63T 1) Veneta (NP 660.50): Noth (VP 663 30). Vaughn (MP 668 30): Richardson

ENIP O3 00). Swisshome (VP 697 10). Suisliw (NP 6US 80): Lide (VP 699.20): NMaplelon
(NTE 703300 Bech NP 710 305 Wendsen o MP 715008 Cushman (N 716 30). Canany

ENTE 721 R Kol NP 7830, Gardimer Javsetien €NTP 739 300 Reedsport NP 74 oty

[akeside (NI 732 10y Hauser o NP 730 300 and € ordes e NP 765 0y,



Interrogatory No. 3 Please state CORP's system operating resenues and operating costs
from providing rail transportation services by year for cach of the following years: 2007,
2000, 2008, 2004, and 2003.

Response:

CORP specificully objects to this Interrogatory as irrelevant w this proceeding 1he
anmuatd resenues and operating costs of CORP as a whole have no relevance w the Feeder ine
Appheaton. CORP further objects to this Interrogutors as overbroad and not reasonahly
caleulated to lead to the discovers of admissible evidence by seeking irrelevant information for
aedrs prior to 2003,

Interrogatory No. 4 Please state CORP's operating revenues and operating costs from

providing rail transportation service by cach major branch of the CORP rail system for
qach of the years 2007, 2006, 2008, 2004, and 2003,

Response:

CORP specitically objects to this linterrogatory as irrelevant o this proceeding,  The
annual revenues and operating costs of CORPs branches hav e no relevance 1o the Feeder Iinge
Application. CORP turther objects to this Interrogatory as overbroad and not reasonably
caleulated o lead to the discovery of admissible evidence by seeking irrelevant mlormation tor
sears prior to 2005, CORP also objects to this Interrogatory as unduly burdensome to the extent
it seehs information that (i) is publicly avatlable. or (i) is othersise readily available o the Port,
See Duhe Energy v Nortolk So Co oS TB Docket Nos, 206942070 (July 26, 2002y (1]t is
unduly burdensome to reqguire a party to produce information that is avabable fiom public
records o throtgh fess mbusive means 7 Inaddinon, CORP specitically ebjects o thes
Interiogatory beaause CORP dees not sraistain Jdate By branch hse s e ondimaay cotnise of
nusiness aitd theretore the Intenegators woudd requare CORP o perfonm a specnal stady - e
vy bmerey ek fne v U nion Pace R Co  STB Docket Noo J2004 (M ay 19, 2008), Subyect

weand sweleoaanve s ehicet ons CORP responds that it sl provide the Porewn evimatd



operating revenues and operating costs tor the Coos Bay Subdivision rdetined as the CORP-
onped and CORP-leased line from Danebo e Coguille) tor 2005 2006, and 2007, subject o an
Approprate protective order

Interrogatory No. § Please state CORPs system operating profits (net resenues) for cach
of the years 2007, 2006, 2008, 2004, and 2003,

Response:

CORP specitically objects 1o this Interrogatony as irreleyant o this procecding. The
system operating profits ot CORP as o whoele have no relevance to the Feeder Line Application
CORP turther objects to this Interrogatory as overbroad and not reasonably caleulated to Tead to
the discovery of udmissible evidence by seehing irrelesant information tor sears prior to 2005

Interrogatory No. 6 Please state CORP's operating profits (or losses) from rail operations
on the Line for cach of the years 2007, 2006, 2005, 2004, and 2003.

Response:

CORP specificatly objects to this Interrogatory as irrelevant to this proceeding. CORPS
aperating fosses from rail operations on the Line in past years dating back to 2003 are not
relesant to the issues raised in the Feeder Tine Apphication. CORP further objects to this
Interrogatory as overbroad and not reasonably caleulated to [ead to the discovery of admissible
evidence by seehing irrelevant information for years prior o 2003, [n addition, CORP
speciicully objects o this Interrogitors because CORP does not maintain data by branch line m
the ordinary course of husiness and thercetore the Interrogatory would require CORP to pettorm o
specaad studs s See cu L farerey A Ine vy Daon Pac R Co S TR Docket N 42104
MLy 192008 Subject o and wathout swaiving s obrections, CORP pesponds that it sl
prostde the Portsath estmated wetal operating losses tar the Coos Bay Subdivision (detined as

the ¢ ORP-omned and CORP-jeased line Trom Dancho to Coguiiley tor 2005, 2006 and 2007,

subject o an apprepraie pProtectivg onder



Interrogatory No. 7 Please explain the basis for the statement *Coos Bay line currently
operates at an annual deficit of approvimately SESOG000™ as contained in the CORP/
RailAmerica presentation, “Central Oregon & Pacific Railroad Partnership for Coos Bay
Rail Line™ dated Yoy, 14, 2007.

Response:

CORP objects to this Interrogatory as unduls burdensome o the extent that 1t sechs
irformation that 11) is contained in the CORP Abandonment Application or in CORP’s
submissions in Finance Docket No. 331300 (1) is publicly available: or (isi) is otherwise readily
anvatlable to the Port. Svee Duhe Energy v Norfolk So Co (STB Docket Nos, 42069, 42070 (July
26, 2002) ¢ is unduly burdensome to require a party o produce information that is avatlable
from public records or through less intrusive means.”™ ). Subject to and without waiving its
objections. CORP states that the estimate was baused on an allocatton ol CORPs total 20006
revenues and costs among the Coos Bay Subdivision and other CORP subdivisions. CORP also
relers the Port to CORP's response to Interrogatory No, 6 and to Exhibit 1o CORPs
Abundonment Application.

Interrogatory No. 8 Please identify all sources of revenue arising from the Line that are
not associated with raifroad operations, and identify the amount of such revenues, by type,
on an annual basis for years 2007, 2006, 2008, 2004, and 2003,

Response:

CORDP specitically objects to this Interrogators as irrelesant o this procecding CORP S
non-rail reventes on the Line m past sears dating back 1o 2003 are not relevant to the issues
raised mthe Feeder Fine \ppheation  CORP turther objects o this Interrogators as overbioad
and nat reasonably caleulated 1o lead to the discovery of adnissihle evadence by seching
rrelevant intormation for sears prior o 2005 In additon, CORP speditically objects wothis
Interregatary becatse CORP does net nuuntan datchy branch bine mthe ordimary course of

husiness dand theretore the Interrogatony wotld requine CORP o perlorm a spectal stedy - Se

Y



ey laeray Ak e v Union Pac R B Co 0 STB Dochet Noc 42104 (Mas 19, 2008). Subject
to and without waiving its objections, CORP responds that for purposes ol the Abamdonment
Apphication. CORP prepared certain special studies Tor the Abandonment Segment and
Discontmuance Segment ot the Coos Bay Subdivision cas delined mothe Appiication). hose
special studies inctude caleulations of non-rail revenue tor the Coos Bay Subdivision for the
Base Yedar and the Forecast Year, See Abhandonment Apphication I a0 1,

Interrogatory No. 9 Please generally describe CORP's regular, weekly service schedule lor
the Linc that was applicable in 2007, including (a) the number of inbound and outhound
train trips; (b) the number of shippers served: (¢) the approsimate number of carloads
moy ed inbound and outbound; (d) locations of switching operations; (¢) switching services

performed; (f) the number of train erew personnel involved in CORP's weekly operations;
and (g) the number of locomotives used to provide the service

Response:

CORP objects 1o this Interrogatory as unduly burdensome to the extent it seehs
mformation that (i) is contuined in the CORP Abandonment Application: (it) is publicly
available: or (1ii) is otherwise readily available to the Port. See Duke Energy v Nortolk So Co .
STH Dochet Nos. 4206942070 (Juls 20, 2002) {1t is unduly burdensome to require a paity 1o
produce information that is available trom public records or through fess intrusive means.™)
Subject to and without waiving its ubjections. CORP states that information sufficient to derive
the answer to this interrogators may be found in the Abandonment Application and in busimess
records that will be produced to the Port.

Interrogatory Nu. 10 If CORP lLast provided regular service on the Line on other than a
weekly basis, then please generally deseribe that service, including (a) the number of
inbound and outbound train trips; (b) the number of shippers served: (¢) the approvimate
number of carluads mos ed inbound and outhound: (d) locations of switching operations;

(¢) switching services performed: (1) the number of train erew personnel; and. (¢) the
number of locomotiv ey used to provided the serviee.

Response:

Soctespomge o Interregatony Na 9

10



Intervogators No. 11 Please identify the CORP emplos ee who had prinary responsibility
for CORP's rail uperations on the Line at the time CORP announced the Embargo.

Responase:

CORP speaitically objects to the vague and ambrguous term “promary responsibiliny
Subject o and without waiving its objections, CORP responds that Kevin Spradhin, General
NManager of CORP. was responsible for rail operations on the Line in Scptember 2007

Interrogatory No. 12 Please identify by name and milepost all customers on the Line that
were served by CORP in the year 2007,

Response:

CORP objects to this Interrogators as unduly burdensome o the extent it sechks
intormation that (1) is contained in the CORP Abandonment Application: (i) is publicly
available: or (i} is otherwise readils available 1o the Port. See Duke Foergyvy Norfolk No Co .
ST Docket Nos 42069, 42070 (July 26, 2002) (|1}t is unduly burdensome to require & party (o
produce information that is available from public records or through ess intrusive means. ™).
CORP turther objects to the request {or customers to be identitied by “nulepost ™ CORP does
not maintain customer milepost data in the ordinary course of business: the Port can determine
the milepost location ol customers on the Line from the business records CORP will supply.
which identify customers by station. and during the course of any inspection conducted by the
Port pursuant to s Request for Right to f-nter Uponand Inspeet Tand. Subject to and without
wittying s objections. CORP responds that it will produce business records raom which the
ansset o tis mtetrogatory can be denved, namels records identifyving 2007 gatlic enthe Fine
by ~hupper. commuodity . and station CORP alse reters the Port 1o the N enfied Staterient o dohn
H.Aithams i the Abandorment Appheatton and Mttachments B. CLand 1 o that v enlied

Statement M Walliams™ statement analy zes the tadhic on the Cous Bay Subdivision and

orotrdes detailed data about that iratlic m 2003 2006, aad 200°



Interrogatory No. 13 For cach customer identified in response to Interrogatory No, 12,
please state the number of inbound and the number of outbound railear shipments that
CORP handled and, to the extent possible, the respectiv e customer commodities and railear

ts pes used for service,

Response:

CORP objects to this Iaterrogdalors as induly burdensome to the extent it seeks
information that (i) is contained in the CORP Abandonment Application. (i) is publich
available: or (i is otherwise readily avanlable to the Port. See Dike forergy v Norfolk So Co |
S 18 Docket Nos 42009, 42070 ¢(July 26. 2002 (] s unduly burdensome to require a paty o
produce intormation that is availuble from public records or through less intrusive means. ™)
CORP also specifically objects to this Interrogators to the extent that o response would reguire
CORP to perform a special study. See. ¢ g Entergy ek, Ine. v Umon Pac. RR Co . SNIB
Docket No. 42104 (May 19, 2008). In particular. CORP does not maintain data on railear ty pes
used in handling specific shipments in the ordinary course of business. (s noted in the
application, 97" ot traflic on the Line consists of forest products. and the Port readily can
determine the appropriute car 1 pes for transporting this traftic.) Subjeet to and without waiving
its objections, CORP responds that it will produce business records from which information
responsive to this interrogatory can be derived. namely records identifying 2007 traltic on the
Line by shipper. commodity, and station CORP abso refers the Port w the Veritied Statement of
John H. Williams in the Abandonment Application and Autachments B, C.oand D to that N enlied
Statement. Mec Williams™ statement analy z¢s the tratlic an the Coos Ray Subdivision and

prrosdes detated datz ahout thar nattic m 203, 2006, and 2007,



Intervogators No. 14 Please identifs by name and milepost all customers on the Line that
were senved by CORP in the year 2006,

Response:

CORP abjects to this Interrogatory as unduly burdensome to the extent it secks
infarmation that (1) is contamed in the CORP Abandonment Application. (i) is publicly
avatlable: or iy is otherswase readily available to the Port See Duke Energy v Nortolk So Co .
S 1TB Docket Nos 42069, 42070 (July 26, 2002) ¢"H s unduly burdensome o require o panty o
praduce information that is available from public records or through less intrusive means ™)
CORP further objects to the request for customers 1o be dentitied by “nulepost 7 CORP does
not maintain customer milepost dita in the ordinary course of business: the Port can determine
the nulepost locatton of customers on the Line from the business records CORP will supply.
which identify customers by station. and during the course ol any inspection conducted by the
Port pursuant 1o its Request for Right 1o Enter Upon and Inspect Tand. Subject 1o and without
waiving its objections, CORP responds that it will produce business records from which the
answer 1o this interrogatory can be dertved. pamely records identilying 2006 wraflic on the Line
by .»:hippc.r. commuodity. und station. CORP also refers the Port o the Ventied Statement of John
H. Williams in the Abundonment Application and Attachments B, C.and Do that Verilied
Statement. Mreo Williams™ statement analy zes the tratfic on the Coos Bay Subdiviston and
provides detailed data about that tralfic in 2005, 2006, and 2007
Intervogators Mo, 18 For cach customer identified in respunse to Interrogatory No. 14,

please state the number of inhound and the number of vuthound railear shipments that
CORP handled and, to the extent possible, the respective customer commodities iand railcar

i pos used for serviee,

Respunse:

CORP objects to this Interrogatory as unduls burdensome to the extent it seehs

tlorniatson that o s contiuned 1 the COIRP Abandonment Apphcanon. i s publicls



avarlabler or (i) is otherwise readily avatlable 1o the Poit See Duwke Locreyv v Nentolk So Co .
STB Docket Nos. 4206942070 cluls 26, 2002) (<} s unduly burdensome to require o party to
produce information that is available trony public records or through less mtrusive nmeans. ™.
CORP also specitically obyecets 1o this Interrogatory 1o the extent that a response would require
CORP o perform a special study. See. e g Eutergy ek fne v Coion Pac B R Co . SIB
Docket Noc 42104 (May 19, 2008). In particular. CORP does not maintain duta on railear 1y pes
used in handling specilic shipments in the ordinary course of business (s noted in the
application. 97% of traflic on the | ine consists ol forest products. and the Port readily can
determine the appropriate car opes for transporting this traftic.) Subject to and without waiving
its objections. CORP responds that it will produce business records from which information
respansive Lo this mterrogatory can be derived. namely records identify ing 2006 trathic on the
Line by shipper. commaodity . and station. CORP also relers the Port o the Veritied Stutement of
John L Williams in the Abandonment Application and Attachments B, C.and 1 to that Verilied
Statement. Mr. Williams™ statement analy/zes the traffic on the Coos Bay Subdivision and
provides detailed data about that trattic in 2005, 2006. and 2007.

Interrogatory No. 16 Please identify by nume and milepost all customers on the Line that
were served by CORP in the sy ear 2008,

Response:

CORP objects to this Interrogatory as unduly burdensame to the extent it seehs
infurmation that o s contamed in the CORP Abandomment \pplication. (i) is pubticly
avatlable, o citiy s otherswise readily avalable o the Port Sce Dde Pacesy v Soetedh S G
SR Dochet Nos 1200942070 (uls 260 20023 ¢ Hu s unduds burdensome o regune a party to

produce mlormration that s available from public records ar throagh fess itrasive means ™)

CORP Pathier objects to the reguest tor customers o he wdenttied by mnudepost 7 CORP does



noL mamtain customer milepost data i the ordinary course of busimess: the Port can deermine
the mlepost focation of customers vn the Line from the business reconds CORP will supply.
which identufy customers by station. and Junng the course ol any inspection conducted by the
Port pursuant toats Request tor Right to Foter Upon and Inspect Land - Subject to and without
waiving its objections, CORP responds that it will produce business records from whieh the
answer o this imterrogatory can be derived. numely records rdentily ing 2003 tratfic on the ine
by shipper. commadity. and station. CORP also refers the Port o the Veritfied Statement ot John
L W illiams inthe Abandonment Application and Mttachments B Coand Do that Venlied
Statement. Mr. Williams™ statement analy zes the truflic on the Coos Bay Subdivision and
provides detailed data about that raffic in 2005, 2006, and 2007.

[nterrogatory No. 17 For cach customer identified in responsce to Interrogatory No. 16,

please state the number of inbound and the number of outbound railear shipments that
CORP handled and, to the extent possible, the respective customer commaodities and railear

types used for service.

Response:

CORP objects 1o this Interrogatory as unduly burdensome to the extent it secks
information that (i) is contained in the CORP Abandonment Application: (ii) is publicly
dvanlable: or iy is otherwise readily availuble 1w the Port. See Duke Energr v Norfulk So Co .
S TR Docket Nos. 42069, 42070 (July 26, 2002) (=]t is unduly burdensome to require o party w
preduce imtormation that s availuble from public records or through less intrusive means 7).
CORP also specttically obrects te this Interragatany o thie extent that a respanse would require
CORP o partorm a specral study - See ol Faverey ek Ine v Do Pac RR €0 SIB

Dochet No B270 0 oy Too 2008y In partcubarn, CORP oes not maintam Jdata on raslear topes

used 1 handling specttic shpments i the ordinany course o busiess 1 \s noted i i

applicatien, 97 s of wattic on the Fine consists of forest products. and the Pont readily can

S



determine the appropriate car tvpes for transporting this trafticy Subject to and sithout wanving
its ubicenions, CORP responds that it will produce business records ftom which mtonmation
responsive W this interrogatory can be deriv edl namels records identifying 2003 traltic on the
F.ine by shipper. commedity ., and stanon CORP abso refers the Port wo the Veritied Statement of
John H. Williams o the Abandonment Application and Attachments B, C.oand D 1o that Veritied
Statement. Ve Williams™ statement analy zes the trallic on the Coos Bay Subdivision and
provides detinled data about that tratlic in 2005, 2006, and 2007.

Interrogatory No. 18 For each year 2008, 2006, 2007, state the total number of railcars
handled by CORP over the Line by ty pe of commodity,

Response:

CORP objects to this Interrogatory as unduly burdensome to the extent it seehs
intformation that (i) is contained in the CORP Abandonment Application: (ii) is publicly
available: or (i) is otherwise readily available 1o the Port. See Duke Foneray v Norfolh So Cor
STH Docket Nos 420069, 42070 (July 26, 2002) ([t is unduly burdensome o require a party 1o
produce intormation that is availuble Irom public records or through Tess intrusive means.™),
CORP also specifically objects to this Interrogators on the grounds that response would require
CORP to perform a special study - Sew, e g Fmterev Ak Inco v U nion Pac RR Ca . STB
Docket No. 42104 (May 19, 2008). Subject to and without waiving its abjections. CORP
responds that it will produce business records from which information responsive to this
imtetrogatory can be dernved, mamelys records identity ing 20035, 2000, and 2007 trattic on the
Fine by shipper. commodite, and staton, CORP also reters the Portra the Venlied Statement o
Tohin HE Walhams o the Abandonment Appleation and Atachments B Coand Do that Vientiod
Statement. My Withams™ statement anahy zes the trattic on the Coos Bay Subdivision and

provides detnded dita abosit that traltic in 2605 Zon6, and 2007,

|



Interrogatony No. 19 Please identify all reports, sury ey s, samples, studies, memoranda, or
compilations of information pertaining to the physical condition of the Line.

Response:

CORP specifically objects to this Interrogatory as unduly burdensome to the extent it
sechs information that (i) is contained in the CORP Abandonment Application: (1i) 1s publicly
availabler or (i) is otherwise readily available to the Port. See Dike Energy v Norfolk So Co
ST Dochet Nos. 42069, 42070 (July 26, 2002) ¢7]1]t s unduly burdensome 1o require o party
produce information that is available from public records or through less intrusive means.™).
CORP also specitically objects to this [nterrogatory on the grounds that response would require
CORP 10 perform a special studs. See. ¢ g . Fatergy vk, Ine. v Cnjon Pac RR Co . STB
Docket Noo 42104 (May 19, 2008). CORP further objects to this Interrogatory as vague,
ambiguous. and overbroad. Subject to and without waiving its objections. CORP will produce
business records from which information responsive to this interrogators may bhe derived or
ascertained.

Interrogatory No. 20 Please identify all reports, sursyeys, samples, studies, memoranda or

compiliations of information pertaining to the dollar value of the physical assets (track, ties,
other track material) comprising the Line.

Response:

CORP specitically objects 1o this Interrogatory as unduly burdensome to the exlent it
sechs information that (1) is contained in the CORP Abandonment Application: (i) 1s publicly
available: oriins otherwise readiby v arhable 1o the Port See Dike Faergy v Noriolh So Co
SEB Dockhet Nos 420689 42070 ¢July 200 2002y s wndudy butdensome tooequire & patts o
produce mlommater that s avadable from public records or through less mtrusive means ™
CORP also specitically objects w this Interrogatory on the grounds that response would regenre

CORP o perform aspecial study - See e g batersy Ak e v D ogon Pac RR Co . STR



Docket Nen 42T (N VLay 19, 2008) CORP turther objects to this Intenogatony as vague.
ambiguous, and overbroad - Subject to and without waiving its objections, CORDP responds that it
his no reports, survey s samples, studies, memotanda, or compilations ot information related to
the dolar value ol the phy sical condition ot the Line., other than the analy sis of the Coos Bay
Subdivistion provided in CORP's Abundonment Applhication and workpapers,

Interrogatory Na. 21 Please identify (including nature of the work and milepost marker)
and state the dollar amount of cach expenditure on any physical assets (track, ties, other

track material) since September 22, 2007 that was made by CORP for the purpose of
repairing or rehabilitating the Line.

Response:

CORP specihically objects 1o this Interrogatory because i1 seeks information that is
irrelevant to the subject matter of this proceeding, CORP also specifically objects Lo this
Interrogatory on the grounds that response would require CORP 1o perform a special studs. See,
¢ Ferey Irk, Inc v Union Pac RR Co  STB Dochet No 42104 (May 19, 20081 In
purticular. CORP does not in the ordinary course ol business account Tor maintenance of way
expenses by focation or milepost marker. See Abandonment Application. V.S, Baranowski at 4-
3 Subject o and without waiving its objections, CORP responds that sinee the Coos Bay
Subdivision has been embiargoed CORP employ ees have remosed fallen trees and debrrs ram
the track on the embargoed line. CORP also has installed fences and gates on tunnels on the
embargoed line. On the nonembargoed line between Vaughn and Dancbo. CORP hias performed
nornal maintenanee Beeause CORP does not account for maintenance expenses by focaton,
CORP camrot slate the doilar amount ol s maintenance expenses tor this segiient sine
September 220 2007 CORP potes that it has provided maimienance of s enpense o doubations
tor the Coos Bay Subdivision durmg the Base Year. See Ybandonment Applcation, |y and

v S Baranowshi.



Interrogators No. 22 Please state the total amount of money that CORP has spent on the

repair or rehabilitation of the Line sinee Sept. 22, 2007,

Response:

CORP specifically objects to this Interrogators because it seeks information that is
irrelevant w the subject matter of this proceeding. CORP alsa specitically objects o this
Interrogatony on the grounds that response would require CORP 1o pertorm a special study . Seq
e fergr ek fne v Cndon Pac BB Co (S TB Docket Noc 42104 (May 1920081 In
particulur. CORP does nut in the ordingry course ol business account for maintenance of way
aapenses by location or nilepost marker. See Abandonment Application. V.S, Baranowshr at 4-
3. Subject to and without waiving ifs objections, CORP responds that it cannot state the dollur
amount ot its maintenance expenses for the repair or rehabilitation of the Line sinee
September 22, 2007 becuause it does not matintain that information in the ordinary course of
business. CORP notes that it has provided maintenance of way expense calculations tor the
Coos Bay Subdivision during the Base Year. See Abandonment Application. Ex. T und V S
Baranowski.

Interrogatory No, 23 Please identify all plans, proposals, presentations, or reports related
to resumption of rail service over the Line by CORP after Sept. 22, 2007,

Response:

CORP specttically objects to this Interrogatory because it sechs intormation that is
irrelevant to the subieet matter of this proceeding. CORP further objects 1o this Intertocaton as
rdndy burdersome 1o the extent it seehs mtanmaton that 11 is contmned in the CORP
\bhandonment Application. o is puenhely avalables or cpiy s etherwase readily avalablie we the
Port  Sve Dihe Encergy v Nortolh Soo Co CSTE Docket Nos 20089, 42070 (laly 26, 2002 7]
s unduly burdensome to require a party o produce information that is available from public

records o throagh less intrusive means 7y CORP also obpects w the extent that Hns



[Interrogatory seehs mtormation that s m the Ports possession or is otherwise avalable w it
Subiect toand without waiving 1ts obiections, CORP responds that duing October and
November 2007 1t discussed proposals for restoring serviee onthe line to shippers. Oregon
Jegishutors, and the Orezon Department of Fransportation . On November T 2007 CORP
presented i plan lor a pubhic private partnership to restore service an the Line  This plan was
presented 1o the Port and other interested staheholders, After CORPs initiad proposal was
rejected. CORP presented an alternative plian to restore service on the Coos Bay Line. which was
presented to Oregon Governor Kulongowski on April 9. 2008, CORP’s proposals are desernibed
in more detail in CORP™s Response o the Board's Order to Show Cause. tiled on May 1202008
in STB Finance Docket No. 33130, Indeed. CORP proposals were attached to the Port’s June 3.
2008 reply filing in that proceeding as 1xhibits 23 and 30,

Interrogatory No. 24 Please identify all plans, propoesals, presentations, or reports of

CORP related to removing the conditions and/or circumstances that caused CORP to
cembargo the Line on or about Sept. 21, 2007,

Response:

CORP specifically vbjects to this Interrogatory as unduly burdensome to the extent it
seehs information that (i) 1s contained m the CORP Abandonment Application: (ii) 1s publicly
availables or giii) is otherwise readily available to the Port. See Duke Envrgy v Norfolk So (o
NTB Docket Nos, 42009, 42070 tuly 26, 2002) ({1 is unduly burdenseme to require o purty to
produce information thut is availuble from public records or through less intrusive means ™)

C ORP also objects to the extent tat this Interrogatory seehs mtormation that is mche Port’s
possession or s othersose avalable to ot Subject o and withoat waeving its abjections, C ORP

B

meorporates by relerence s response o Interrogatory No
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Interrogatory No, 25 Please identifs the CORP employ ce who has primary responsibility
for rehabilitation or repair of the Line and/or the circumstances that caused CORP to

cmbargo the Line.

Response:

CORP gpecifically objects 1o the vague and ambiguous term “primary responsibalin ™
Subject o and without winving its objections. CORP responds that Kevin Spradling General
\Manager of CORPLwas responsible tor rarl operations on the 4 ine in September 2007,

Interrogatory No. 26 Please identify all reports, studies, plans, presentations, or proposals
relating to CORP’s operation of the Line prepared since January 1, 2004,

Response:

CORP speciBivally objects to this Interrogatory because it seeks information that is
irrelev ant to the subject matter of this proceeding. CORP also objects because the
Interrogatony s request for all™ reports, studies. plans, presentations. or proposals related to
operation of the Line is grossly overbroad. Subject 1o and without waiving its objections, CORP
stites that mformation relevant to CORP’s operation ot the Coos Bay Subdivision is set torth in
the CORP Abandonment Application and in CORPs operating plan in existence as ot the date of
the embargo. which CORP will produce to the Port subject o an appropriate protective order.
Interrogatery No. 27 Please deseribe CORPS trackage, haulage, or other rights over am
railroad line(s) owned by the Union Pacific Railroad (“UPRR™) or any other railroad in the
vicinity of Dancho, Fugene, and/or Coquille including the distances and milepost marhers

reles ant to those rights, the fees or compensation paid to UPRR or other railroad on an
anmual basis, and the nature of the right(s).

Response:

C ORP specilicatly objects to this Interrozators because it sechs information that is
mielevant to the subject matter of this procecding. CORP also speciticatly objects w the
Intertogalory s requests Tor caleulations of “fees or compensdation™ because CORP does nol

maintain that mformation m the ordinary course o business and caleulating it would requare



CORP w petform a special study - See e g Earergy 1rd e v Lo Pac R R (o STR
Docket Noc 42104 (May 19, 2008). Subject to and without wanving its ubjections. CORP states
that information responsise to this iterrogatory may by derived or aseettained from business
records that were appended to CORP's Response to the Board s Order to Show Cause, liled on
May 12,2008 in S 1B Finance Dochet No, 35130 namely CORPs agreements with { nion
Pacific. and Irom business records that CORP will produce to the Port subject 1o an appropriate
protective order. CORP also relers the Port to the Verified Statement of Paul [ undberg at 3-4 1
CORP’s \bundonment Application,

Interrogatory No. 28 On a per car basis, please state the compensation paid by UPRR to
CORP as a handling carrier on the Line for the years 2007, 2006, 2005, 2004, and 2003,

Response:

CORP specifically objects o this Interrogatory beeause it sechs information that is
irrelevant to the subject matter of this proceeding. CORP further objects 10 the particularly
irrelevant request for information that predates 2003, Subject to and without wanving its
objections. CORP reters the Port 1o CORP™s Response to the Board's Order 1o Show Cause. filed
on May 12,2008 in S 1B Finance Docket No. 35130, and particularly to the Verified Statement
of Paul Lundberg at pages 3-4

Interrogatory No. 29 For the years 2007, 2006, 2008, 2004, and 2003, please state the total
compensation paid by UPRR to CORP as a handling carrier on the Line,

Response:

CORP specifically ebjects to this Interto zators because 1t seehs mtformation that 1s
reievani to the subrect manter of this proceeding. CORP further objedts o the particularls
rrelevant request for mtormation that predites 2005 Norcover, CORP specttically ubiects to
this Intertogatary because CORP does not ek wotal hundling carvier compensation trom {Union

Pacitic 1o service o the Tine m the ordimary course of busimess, and compiling this milonmation

ain



would require CORP to undertake & burdensome special studs. See. e e Bareray Ak Ine v
on Pae R B Co CSTB Docket Noc 2104 (Mas 19, 2008)

Interrogators No. 30 1 yvou contend that UPRR's compensation of CORP as a handling
carrier on a per car basis was unreasonably low or non-compensatory inany respeet for
the years 2007, 2006, 2008, 2004, and 2003, then please explain why the compensation was
unreasonably low or non-compensatory, and w hat amount would have been compensittory,

Response:

CORP specifically objects to this Interrogators because it seehs intormation that is
irreleyant to the subject matter of this proceeding, CORP further objects Lo the particularly
irreles ant request for information that predates 2005, CORP specifically objects to the werms
“unreasonably low™ and “non-compensatory ” as undetined. susceptible of multiple
interpretations. and secking legul conclusions.  To the extent that these terms can be understood
and do not seeh legal conclusions, the information sought in this Interrogatory cannot he
abtained without performing a special study to determine a compensatory rate. Subjeet to and
without waiving its objections, CORP states that its Abundonment Application details the
unprofitability ol the I ine and the necessary subsidy tor profitable service over the Line, See
Abandonment Application Ex. 1. CORP notes in particular the fact that its projected traftic
increase between the Base Year and the Forecast Year resulted in greater projected operating
losses o fact that 15 attributable to the cap on the annueal adjustment to the Handling Curnier
Charge paid by UP o CORP - See Abandonment Application. V.S Baruanowski at 14
Interrogators No. 31 Please deseribe the physical condition of the Line, including the

condition of the trach, ties, other track materials, based on your most recent inspection,
and identify the date of the inspection and the names of the persons who conducted it,

Response:

Subject o und without waiving 1ts objections, CORP states that the most recent

comprehensive tack inspection on the Dine was conducted November 4 7 2007 by vasious

-d
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Federal Rail Admimistration Frack Satety Inspectors accompanied by CORP personnel. The
overall e condition from MP 7200 MP 703 18 good. The tie conditions outside of these Timnts
are marginal for Class 2 track i maostarcas and marginal for Class 1T others. The surtace of
the trach 1s poor due to the extremie amount of precipitation this Tine gets and the esulting poor
ballust conditions  The overall rail condition is good with the mainhine comprised of 3 1 27 hase
rail or larger. Some ot the T13# jointed rail segments are beginning o show indications of’
becoming “surtface bent™ due to the accumulated tonnage and 4 hole angle bars. 1 his condition
mahes it difticult to keep the joints surfaced.  The high precipitation volume is conducive to
rapid vegetation growth that must be periodically mowed back. Further information tfrom which
the answer to this interrogatory may be ascertained is contained in CORP®s Abandonment
Application id in business records that will be produced subject to an appropriate protective
order.

Interrogatory No. 32 Please identify cach formal or informal complaint regarding your
-ail service on the Line made by any shipper, Federal, State, or local government, including
(at) the name of the person making the complaint, (b) the subject matter of the complaint;
(¢) the date of the complaint; (d) any actions you took in response to the complaiat; (¢) the

date of your response actions, if any; and (f) the management-les el person in your company
primarily responsible for responding the complaint.

Response:

CORP specitically objects to this Interrogators because it seeks information that is
irreievant to the subject matter of this proceeding. Subject w and without waiving its objections,
CORP states that the answer to tns Interrogators may be derived or useertained from hasimess

recards Huat CORP wall produce 1o the Portsubpect to ar appropriate protective erder



Interrogiatory No. 33 Please identify each person you have retained, or expeet to retain as
an expert witness or outside consultant in connection with this proceeding, or the STBs

show cause procecding.

Rusponse:

CORP specifically ohiccts to this interrogatory because it s premature and calls for
privileged work product information.

Interrogatory No. 34 Please state the number of derailments that oceurred on the Line for
sach year from 2003 10 2007, and state (a) the location of the derailment; (h) the cause (to
the extent known); (¢) which portions of the Line were taken out of service, if any; and (d)
the number of hours that any such portions, respectively, were out of service.

Response:

CORP specificatly objects to this Interrogatory on the grounds that response would
require CORP to perform a special study. See, ¢ g Fnergy k. Inc. v Union Pac. RR Co .
STB Dochet No. 42104 (NMay 19. 2008). CORP turther objects to this Interrogatory as trreley ant
10 the subject matter of this proceeding. Subject to and without waiving its objections, CORP
states that information responsive to this interrogators may be deriv ed or ascertained from
busmess records that CORP will produce to the Port subject to an appropriate protectise order,
Interrogatory No. 35 Please identily each occasion when the Line was tiken out of service
between January 1, 2003 and the present, in whole or in part, for any reason or cause,
other than routine maintenance, for any period of time greater than four consceutive
hours, und for each such oceasion, state (a) the reason or eause for the Line being taken out

of service (b) the portions of the Line taken out of service; {¢) the amount of time, in hours,
that the Line (or portions thereof) was out of service; and (d) the action(s) taken to restore

service.

Response:

CORP speciically objects to tus Interrogatory as undualy burdensome to the estent it
~cehs miormation that tin s centamed 1 the CORP Abandonment \pplication. i s publich
availables or iy is otherwise readily avalable o the Port. See Duke Facrgy v Nortolh So (o .

STB Duochet Nos 42009 12070 ¢luls 26, 20023 s unduls burdensome to requine a party to



produce informaten that is avaituble from public records or through less mtrusive means 7).
CORP objects 10 the request to idennfy every service outage of more thim four hours as grosshy
overbroad: the Interrogatory would have CORP list every instance where weather condivtons, o
deratlment or other circumstances caused the brictest interruption ol service. CORP also
specifically objects to this Interrogatory on the grounds that response would require CORP 1o
perform a speciad study . Sev. v g Forergy ek dae v Cndon Pae R R Co OSTR Docket
No.2T04 (May 19, 2008). CORP simply does not maintain or compile the sort of detailed
information the Port requests. CORDP turther objects to this Interrogatory as irrelevant to the
subject matter o' this proceeding. and particularly irrelevant tor time periods betore 20035,
Subject o and without watving its abjections, CORP states that in November 2006, Lunnel

No. 135 ncar Milepost 721 on the Line collapsed. resulting in the temporary closure of the tunnel
while repairs could be eitected. CORP further states that from time to time service on the 1ine
has been brictly suspended as a result of weather conditions (such as snowstorms), a derailment
or ather circumstances,

Interrogatory No. 36 Please state whether CORP interchanges rail traffic with the

Portland & Western Railroad (“P&W?™) or the BNSF Railway Company (“*BNSEF”) at or in
the vicinity of Eugene, Oregon.

Response:

Subject 1o and without waiving its objections. CORP states that it interchunges tralfic
with the Portland & W estern Ruaitroad ¢-P&W ) in the vicinity ol ugene. Oregon and that
CORE does net mterchange tratfic sath the BNST Raldway Company ng the vicminy ol [ugene.

(hegon
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Interrogatory No. 37 If CORP does interchange rail traffic with P&W or BNSF. at orin
the vicinity of Fugene, Oregon, then please identify the ty pical locationts) of such
interchange(s), and state the approvimate number of times such interchange(s) occur on i
weehly basis, and the approximate number of cars interchanged per week for cach railroad
(CORP, P&W, and BNSF).

Response:

Suhject o and without wais ing its objections, CORP states that it oy prcally interclunges
81 inbound carloads of rail trattic sweekdy sith the P&EW at Fugene. Oregon. CORP vpicalls
interchanges 32 outbound carloads weekly with the P&W at | ugene. My ol these
mterchanged carloads do not travel over the Coos Bay Subdivision. CORP doces not interchange
traific with the BNSE Railway Company in the vicinity ol Fugene, Oregon.

Interrogatory No. 38 Please deseribe all capital iny estment, including milepost marker,
cost, and nature of the work, on the Line in the last five years.

Response:

CORP abjects 1o this Interrogatory as irreles ant to the subject matter ol this procecding.
CORP also objects to this Interrogatory on the grounds that a response would require CORP
perform aspecial studs. See, ¢ ¢ Eorergv ek Ine v U nian Pac R R Co . S1TB Dochet
No, 2104 (May 19.2008). CORP does not maintain capital investment data by branch or by
milepost marker in the ordinary course of business. Subject to and without waiving its
objections, CORP states that information responsive to this interrogatory may be derived or
ascertaaned from business records that CORP will produce to the Port subject to an appropriae

protective order



Interrogitory No. 39 Please identify and describe all locomotis es and rolling stock used by
CORP on the Line, including the assigned locomotive or raileiar number, the ty pe of
lacomaotis ¢ or railcar, and the nature of CORPs intevest (such as leased or owned).

Response:

CORP specttically objects to this interrogatory as overbroad, unduly burdensome, and
not reasonabls caleulated to lead to the discovery ofadmissible evidence  CORP objects o the
requests for Jocomotive and railear numbers as particularly irrelesant and burdensome. Subject
to und without waiving its objections, CORP provided service over the Dine with one S\W 1300
switch engine in Coos Bay. two GP-38 focomotives from Coos Bas o Mapleton, and two GP-40
locomotives with two stugs from Mapleton to -ugene. All ol these locomotives were leased by
CORP. Cars on the Tine were generally supplied by Union Pacitic. and included bos cars.
hoppers. cenlerbeams and Nats. In addition, Georgia Pacific provided its oswn cars for
transportation of wood chips and logs.

Interrogatory No. 40 Please eaxplain in summary form how CORP services, repairs, and/or
maintiins all locomaotiy es and rolling stock identified and described in response to

Interrogatory No. 39, including the locomotive or railcar shop location (or other service
location) and whether CORP typically performs such work or engages contractors,

Response:

Subject to and without waiving its objections, CORP responds thut Tocomatives used on
the [ine typically were serviced by CORP personnel at a CORP tacility in Fugene. Oregon
Repairs to railears on the Fine were typically performed by CORP personnel who would trave] to

the locution ol the ralear needing repair.



Interrogatory No. 41 Deseribe all hnown instances of stolen, lost, ar vanished rail,
cquipment, or trach assets on the Line sinee the Embargo including their approximate
value and whether the rail, equipment, or assets were replaced by CORP.

Response:

Subject to und without warsimg ats ohjections, CORDP responds that it s not avware ot any
instanees of stolen. lost. or vanished rail equipment or track assets on the ine sinee the

cmbargo,

RESPONSES TO REQUESTS FOR PRODUCHION OF DOCUMENTS

CORP incorporates by reference to cach of ity responses to the tollowing doecument
requests all of its General Objections to these Discovery Requests. and all of its specilic
objections to the foregoing Interrogatories. o the full extent they are applicuble.

Document Reguest No. 1 Please produce all documents relating to CORP'S responses to
Interrogatories 1 though 41,

Response:

CORP specitically objects to the vague and overbroad request for ~all™ documents that
“relate o7 o its interrogatory responses. Subject wo and without waiving its objections. CORP
will produce documents reterred to in its interrogatory responses subject 1o an appropriate
protective order.

Document Request No. 2 Please produce your most recent track charts and maps for the

l.ine,

Response:

CORP specitically objects 1o the Port’s duplicative and burdensome request, which ashs
CORP o ye-produce many trackh charts and maps that are i the Ports possession, Subject 1o and
without warving its abjectioms, CORP will pradace responsine ductanents i Is possession,

custody L or control that have sot previousty heen produced o the Port
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Document Request No. 3 Please produce all maps or other documents showing ownership
interests in the real property comprising the Line,

Response:

CORP objects to this Reguest as unduly burdensome to the extent it seeks mlormation
that (1) 1s contauned in the CORP Abandonment Application: (i) is publicly available: or (iin s
otherwise readily avaulable o the Port. See Duke Fuerey v Norfolk So Co ST Docket
Nos. 4206942070 (July 26. 2002) (*[1}tis unduly burdensome to require o party 1o produce
information that is available from public records or through less mtrusive means.™). Subject o
and without waiving its objections. CORP will produce valuation maps Tor the segment of the
I ine between Vaughn and Dancbo to the Port, The Port already possesses valuation maps tor
the remainder of the Line owned by CORP. CORP also refers the Port o the Verilied
Statements of Charles W Rex HI and Patricta L. Chapman uppended to the Abandonment
Application, and all supporting exhibits and workpapers. Additional documents related 1o
ownership interests in the real properts comprising the Line may be reviewed at the oflices off
Sidley Austin LLP. 1301 K Street. N.W.L Washington, D.C. 200035, subject to the entry of an
appropriate protective order.
Document Request No. 4 Please produce all maps or other documents showing the

boundaries of real property in which CORP has a fee interest along or within the corridor
of the Line.

Response:

CORDP obiects to this Reguest as unduls burdensome to the extent it seehs miormation
that t1) 1y contamed m the CORP Abhandonment Application. i) i~ publicly availabic, or G
atherswise readils avalabic to the Ports Sec Duke Facrev v Nonfola S Co CSTR Dodke
Nos 42009 42070 Cluly 26, 2002 [T s uiduls purdensome o reguare a party o produce

information that is available from public records or trrough less mtrusive means.™) Subject 1o

)



amd without waiving its abiections. CORP refers the Port o1ty Response to Document Reguest
No 30 Additenal documents responsive to this Request may be reviewed at the otfices of Sidley
Austin LLP 130T KOStreet, NOW L Washington, D.CL 20008, subject 1o the entny ol an
appropriate protectisve order

Document Reguest No. § Please produce all documents relating to the value of the real
property underlying the portion of the Line owned by CORP.

Response:

CORP objects to this Request as unduly burdensome to the extent it sechs information
that (1) is contained in the CORP Abandonment Application: (ii) is publicly avalable: or (iii) is
otherwise readily available to the Port. See Duke Energy v, Norfolk So Co . STB Docket
Nos. 420069, 42070 (July 26. 2002) (*|1|t is unduly burdensome to require a party o produce
information that is available Irom public records or through Tess intrusive means.™). Subject to
and without waiving its objections. CORP refers the Port to the Veritied Statement of Charles W
Rex T appended to the Abandonment Application and to supporting workpapers. Additional
documents responsive to this Request may be reviewed at the offices of Sidley Austin LLP. 1301
K Street, NoWL Washington, D.CL 20005, subject to the entry ol an appropriate protective order

Document Request No. 6 Please produce all documents relating to the value of the tracks,
ties, and other track material comprising the portion of the Line owned by CORP,

Response:

CORP objects 1o this Request as unduly burdensome 1o the extent it secks intormation
that tid s contained in the CORP Abaadennent Application, coyis publidds avalable. or o s
atherwise readily avanlable o the Port Sce Dk Frergr v Mook Mo Co oS TB Docket
Nos, 42006942070 (luly 200 2002y ¢7JHU s unduly burdensome W regure a party 1o produce
mtormation that is available om pubhc records or through less inttusive means 71 Subject o

aind without waiving 1ts objections. C ORP reters the Port to Macament | o the Veritied



Statement of Mark R Bader, attached to the Abndonment Apphcaton, and to supporing
workpapers. M Bader™s veritied statement in the Abandonment Appheation orly includes the
portion ol the [ine between Vaughn and Cordes CORP does not currently lave any responsive
documents reluted to the vatue of tracks. ties, and other trach material for the segment between
Vaughn and Danebo. At this time CORP has not performed the special studs necessary
determine this information, but it will do so m preparing its evidence in this proceeding.

Document Request No. 7 Please produce all documents related to any notice that CORP
provided to shippers on the Line before it embargoed the Line on or about Sept. 21, 2007,

Response:

Subject to and without waiving its objections. CORP will produce responsive documents
1N its possession. custody . or control that have not previously been produced to the Port. The
embargo notice was attached as I'xhibit 7 to CORP™s Response 1o the Board's Show Cause
Order in Docket No. 35130, and the Port’s reply filing in that proceeding attached a press release
announcing the embargo as Bahibit 25, CORP notes that shippers on the Line were also natilied
verbally of the embuargo. CORP does not possess documents related to those verbal notilications.

Document Request No. 8 Please produce a list or roster of CORP employ ces for the vears
2007, 2006, and 2005,

Response:

CORP specthically vbjects to this Request as irrelesant o the subject mater of this
proceedmg Subject to and without wainving its objections, CORP will produs ¢ responsive

Jocaments s possession, custody s or control sabect o an appropriate protecinne onde



Document Request No. 9 Please produce all documents related to any complaints
concerning CORP’S rail service over the Line in the years 2007, 20006, or 2008,

Response:

CORP specitically ohjects to this Request as irreleyunt to the subject matter ot this
proceeding. Subjeet o and without waiving its objections, CORP will produce responsive
documents in its possession, custudy . or control subject o an appropriate protective order,
Document Reguest No. 10 Please produce all documents related to the railway tunnels on

the Line, including without limitation any documents relating to repairs, costs of repairs,
structural stability, and safety of rail operations in tunncls.

Response:

CORP specifically ohjects to this request {or “all documents . . . without limitation™ as
overbroad and unduly burdensome. CORP turther objects to the lach of any time limitation on
this Request. The Port’s Request tor documents that predate 2003 is particularly burdensome
and unneeessary. CORP further objects 1o this Request as unduly burdensome 1o the extent it
seehs information that (1) is contained in the CORP Abandonment Application: 1) is publicly
avatlable: ar gin) is otherwise readily available o the Port - See Duke Faeray v Norfolh So (o .
S TR Dochet Nos. 420069, 42070 ¢(July 26, 2002y (1]t is unduly burdensome to require a party o
produce information that is avatlable from public records or through less mtrusive means.”™).
Subjeet to and without waiving its objections. CORP will produce responsive documents i its
possession. custody. or control that has ¢ not presiously been produced o the Port CORP notes
that its May 1202008 Response to the Board™s Show Cause Order in Docket No 33130 incladed
the most oarrent reports on the conditions of the tunnels onthe Fine namcels the 2007 s ¢poris hy

Shanmon & Wilson and the Tederal Rathroad Admanistration attached as Fahiiuts ooand S e tha

[tling.

-a
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Document Reguest No. [T Beginning with the year 2000, please produce all documents
relating to abandonment and/or discontinuance of service over the Line.

Response:

CORP spectfically objects 1o 1his Request as irrelevant o the subject matter of this
proceeding, Subject to and without waiving its objections, CORP states that it has no responsine,
nonprivifeged documents inits possession. custody or control except the Abandonment
Application and supporting workpapers.

Document Request No. 12 Please produce CORP's audited financial statements for the
years 2007, 2006, and 2008,

Respuonse:

CORP specifically objects to this Reguest as irrelevant to the subject matter of this
proceeding as the Port has coneeded that the Going-Concern Value (GCV) of the Line is zero or
less. Subject to and without waiving its objections. CORP states that it does not prepare audited
Nnancial statements in the normal course of business.

Document Request No. 13 Please producee all agreements with UPRR or any other railroad

regarding revenue divisions, trackage rights, haulage rights, or other rights on or relating
to your operations on the Line.

Response:

CORP specitically objects 1o this Request as irrelevant to the subject matter of this
proceeding. CORP further objects on the grounds that the Port already possesses CORP
agreements with Union Pacific which were appended o CORP™s Response to the Board™s Show
Cause Order. Subject to and without swaiving its objections. CORP will produce responsise

documents m ils possession. custody . ar control subject o an appropriate protective order



Document Reguest No. 14 Please produce all documents related to car hire or other rail
car charges paid by CORY in the last three years.

Response:

CORP specifically objects to this Request as irrelevant to the subject matter of this
proceeding. overbroad. and unduly burdensome. Subject w and without waiving 11s objections,
CORP will produce responsive documents in its possession. custody . or control subject o an
appropriale protective order.

RESPONSE TO REQUEST FOR RIGHT TO ENTER UPON AND INSPECT LAND

retained in connection with this proceeding to enter upon the Line and related CORP
property for all Iaw ful purposes related to this proceeding in STB Finance Docket No.
35160, including inspection, survey, measuring, testing, photographing and sampling. The
Port wilt work with CORP to determine an appropriate time and manner for this
inspection.

Request No, 1: Please grant a right of access to the Port and its counsel or consultants

Response:

Subject to and without waiving its objections. CORP will permit the Port to inspect the
l.ine subject to the following provisions: (1) that the agents ot the Port performing said
mspection be accompanied by an agent or agents of CORP at all times while on CORP property
(2) that the Port exccute an appropriate labilits waiver and indemnity agreement for potential
liahility for anmy accidents or incidents that may occur while the Port’s representatives are on the
Line or related CORP property @ (3) that the Port provide evidence that it is insured for all
activities on the Line during the inspection: o) that the inspection does not damage the | ine or
the rael assets on the T mecand ¢5) that the time and manner of the imspection be reasonable and

agreed-to by the partios i advanee

Y]
Pl



Respectiutly Fransmitted.

T Mo

Seott G Williams Ference M. FHivnes
Senior Vice President and Paul A Hemmersbaugh
General Counsel Muatthew ). Warren

Ral America. Inc, Stdley \ustinl [P

3300 Broken Sound Boulevard NJW 1501 K Street. NLW L
Boca Raton. Iorida 33487 W ashington, D.C. 20003
(301)994-6013 (202} 736-8000

Counvel for Cenral Oregon & Pacttic Railroad, Inc

Dated: July 28, 2008



VERIFICATION
L. Paul T.undbery, bewg duly authorized by Central Oregon & Pacilic Railiead, Inc ;
Jeclare under penalty of perjury that the foregoing Respenses to Interrogatories arc true and

correct (o the best of my knowledge, information an

Panl Lu ndberg

Date: 7/28/08



CERTIFICATE OF SERVICE
I hereby certily that | have caused the foregoing Responses And Objections 1o the Oregon
International Port of Coos Bay 's Lirst Set ot Interrogatories and Reguests for the Preduction of
Documents and Reguest 1o ] nter Upon L and 1o be served by fiest class manl. postage prepad.

this 28th day of July 2008. on counsel tor the International Port of Coos Bay:

Sandra 1. Brown
Michael I Higgins
Duvid I, Beny
[routman Sanders {1
401 9th Street. NW
Suite 100V0
Washington. DC 20004

Matthew Wolle

R 7Y LR
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TROUTMAN SANDERS LLP

ATTORNEYS AT L AW

A4 L NATED LIABILITY SANTHERIHIP

401 9TH STREET, NW - SUITE 1000
WASHINGTON, 0.C. 20004-21234
www.lrovimansandars.com
TELEPHONE: 202-274-2950

Direct Dhal: 202-274-2809
david.benz@routmansanders.com Fax' 202-654-5608

August 1, 2008

Via E-Mail and U.S. First-Class Mail
Terence M. Hynes

Paul A. Hemmersbaugh

Sidley Austin LLP

1501 K St. NW

Washington, DC 20005
thynes@sidley.com
phemmersbaugh@sidley.com

Re:  STB Finance Docket No. 35160, Oregon International Port of Coos Bay — Feeder
Line Application — Coos Bay Line of the Central Oregon & Pacific Railroad, Inc

Decar Mr. Hynes and Mr. Hemmersbaugh:

On July 11, 2008, the Oregon International Port of Coos Bay (“Port”) filed a feeder line
application under 49 USC § 10907 in the above-captioned docket. On that same day, the Port
also served discovery requests on the Central Oregon & Pacific Railroad (“CORP”™), which
included a request to enter upon and inspect land. CORP made a partial response to the
discovery requests on July 28, 2008. Along with those responses, CORP agreed to allow the
Port to inspect the Coos Bay rail line subject to certain conditions. The Port would like to move
forward with the initial inspection of the track, bridges, and tunnels sometime betwecn August 4

and August 8, 2008.

Preliminarily, we envision that three days will be needed to fully inspect the entire Line,
and we suggest August 6-8 for this purpose. The actual time needed will depend on the
condition of the Line and how accessible it is. Furthermore, due to the proliferation of bridges
and tunnels on the Line, we cxpect that an additional inspcction of the Line in the near future
will probably be necessary to focus on these bridges and tunnels.

ATLANTA » HONG KONG » LONDON - NEW YORK - NkwaRK - NORFOLK - RaLnian
RICHMOND » SHANG1HAL « TYysONS CORNER « VIRGINIA BEACH « WASHINGTON, D C



Terence M. Hynes

Paul A. Hemmersbaugh
August 1, 2008

Page 2

CORP has indicated that a CORP representative will accompany the Port on the
inspection. Hence, we need to coordinate timing for the visit. I note that you would like the
Port’s inspectors to sign an “appropriate liability waiver and indemnity agreement.” Please
provide a draft of a liability waiver and indemnity agreement that we may review. Lastly, you
have requested a proof of insurance, and we should have the appropriate documents for you

shortly.

Feel free to contact me or Sandy Brown at your earlicst convenience to discuss these
important matters.

Sincerely,

.\%ﬁﬁ’?

David E. Benz
Counsel for the Oregon International
Port of Coos Bay

ArLAaNTA - HONG KONG «- LONDON - NEW YORK - NEWARK - NORFOLK - RAaL11GH
RICUMOND «» SHANGNHA! « TYSONS CORNER * VIRGINIA BEACH « WASHINGTON,. D C.
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Form Of Release and Waiver for Inspection Trip Page 1 of 1

Brown, Sandra L.

From: Hynes, Terence M. [thynes@Sidley.com]

Sent:  Monday, August 04, 2008 6:37 PM

To: Brown, Sandra L.

Subject: Form Of Release and Waiver for Inspection Trip

Sandy: Attached is a form of release and liability waiver agreement for the Port's requested inspection trip over
the Coos Bay Line. If the agreement is satisfactory, please arrange to have it executed by your client, so that we
may proceed with scheduling the inspection. If you have any questions regarding the agreement, please give me
acal.

Terry

<<1241880_4.DOC>>

Sidley Austin LLP mail server made the following annotations on 08/04/08, 17:38:22:

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, including attachments, was not intended or written to be used, and ca
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed

taxpayer by the Internal Revenue Service. 1In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i) the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter(s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

L EXERE S AR RS SR AR RAARRREERLLR SRR RREE RSl RsRRE R R2XE2R2a iR R X222 RS

This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments
immediately.

(2 AR E R R RS ARRR AR AR R R ARl RRRRRRSARRRRR R ARl Rl R iRl sR R R R R

/70/37NNKR



DRAFT: August 4, 2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad, Inc. For Inspection of the Coos Bay

Subdivision.

This Limited Right of Entry and Indemnification Agreement (“Agreement”) made
and effective as of August ____, 2008, responds to the request of the Oregon
International Port of Coos Bay’s (the “Port”) for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the “Railroad™) for the purpose of
inspecting said Coos Bay Subdivision (the “Property”) in connection with the Port’s
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay — Feeders Line Application —Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port’s acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the “Licensee”) limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad — Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port — The Oregon International Port of Coos Bay, its

employees, officers, agents, contractors, and consultants;

C. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection — a one-time physical inspection of the Property to be
conducted by Licensee (or its agents), and limited to such physical inspection and review
as is necessary to gather information Licensee needs for the STB proceeding concerning
its Feeder Line Application,

e. Claims — Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule, Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than August 28, 2008. The Inspection shall last no longer than three

(3) days.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

C. Licensee is authorized only to traverse and inspect the Property.
Licensee is not authorized to conduct any testing of soils, bridges, tunnels or track
materials, or to engage in any other work or activity on the Property or any other property
in which the Railroad has an interest.

3. Waiver. Licensee hereby acknowledges that its inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee’s presence on the Property.

4. ' Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates” includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmless
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") for:

i Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person, and the loss or interference with any use or service thereof;,



ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;

ili.  Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(i1), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the gross
negligence or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad’s execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability (*CGL”)
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment; Modification, Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3, 4, and S shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authroized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
returned.

Central Oregon & Pacific Railroad, Inc.

By:
Date
Its
Name, Title
Oregon International Port of Coos Bay
By:
Date

Who, by the execution hereof, affirms that he/she
has authority to — and hereby does — bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DC1 1241880v.4
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Brown, Sandra L.

From: Brown, Sandra L.

Sent: Wednesday, August 06, 2008 6:35 PM
To: thynes@sidley.com

Subject: Right of Entry Agreement

Terry,

As we discussed, | am just awaiting final confirmation on the Port insurance part. in the interest of time, attached is our
markup of the agreement and a copy of the RLBA insurance certificate. Please review and get back to me. Thanks.

Sandra Brown

Troutman Sanders LLP

401 Ninth Street, NW, Suite 1000
Washington, DC 20004

(202) 274-2959 - Direct line
(202) 841-0067 - Mobile

(202) 654-5603 - Direct fax

Firm web site: :

CORP Right of 2008-08-05
Entry.DOC (29 KB..3-06-23 pm.pdf (13.




DRAFT: August 4, 2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad, Inc. For Inspection of the Coos Bay

Subdivision.

This Limited Right of Entry and Indemnification Agreement (“Agreement”) made
and effective as of August ____, 2008, responds to the request of the Oregon
International Port of Coos Bay’s (the “Port”) for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the “Railroad”) for the purpose of
inspecting said Coos Bay Subdivision (the “Property”) in connection with the Port’s
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay — Feeders Line Application —Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port’s acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the “Licensee”) limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad — Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port — The Oregon International Port of Coos Bay, its

employees, officers, agents, contractors, and consultants;

C. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection — a ere-time-physical inspection of the Property to be

conducted by Licensee (or its agents)—aad—hm&ed—te—sueh—physe&kmspee%mdw

under 49 CFR § 1114.30(a)}(2) as is necessary to gather information Licensee needs for
the STB proceeding concerning its Feeder Line Application.

e. Claims — Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including- without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule, Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
. for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12August 28, 2008. Thelnspection-shall-Hast-ne
longerthan-three-(3)days:

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized enly-to traverse and inspect the Property as

set forth in 49 CFR § 1114.30(a}(2).—Ficensee-isnot-authorized-to-conductany-testingof
soHls-bridgestunnels-or-track-materials-or- to-engage-in-any-other workoractivity-onthe

3 Waiver. Licensee hereby acknowledges that its ilnspection of the
Property may entail risk of personal injury or death. Licensee knowingly and voluntarily
assumes all such risk (including, without limitation, risks due to the condition of tunnels,
track, bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee’s presence on the Property during the Inspection.

4. Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, to the extent not prohibited by applicable statute,
Licensee hereby assumes and releases, and shall indemnify, defend, protect and save
Railroad and its Affiliates ("Affiliates" includes all entities, directly or indirectly, owned
or controlled by or under common control of Railroad, and any of their respective
officers, directors, employees and agents) harmless from and against all Claims, and all
liabilities, demands, actions at law and equity, judgments, settlements, losses, damages
and expenses of every character whatsoever (hereinafter collectively referred to as
"Damages")_that arise from the Inspection and are for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other

person,-and-the-loss-orinterference-with-any-use-or-service-thereof,



ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;

iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the gress
negligence or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability (“CGL")
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment: Modification, Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3, 4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
| have an authoreized official of Licensee sign both copies in the space provided below,
and return both duplicate originals to the undersigned, together with the proofs of
insurance contemplated by Section §, to Railroad. Your copy will be executed by the
Railroad and returned.

Central Oregon & Pacific Railroad, Inc.

By:
Date
Its
Name, Title
Oregon International Port of Coos Bay
By:
Date

Who, by the execution hereof, affirms that he/she
has authority to — and hereby does — bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DC1 1241880 4
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Coos Bay Line Inspection Page 1 of 1

Brown, Sandra L.

From: Hynes, Terence M. {thynes@Sidley.com]
Sent:  Friday, August 08, 2008 1:15 PM

To: Brown, Sandra L.; Benz, David E.
Subject: Coos Bay Line Inspection

Sandy: Per the Port of Coos Bay's discovery request, we have arranged for the Port's representatives to inspect
the Coos Bay Line on Wednesday - Friday next week (August 13-15). Slim Mattox and one other CORP
employee will escort the Port's inspection party (which, David advised, will consist of 2 or 3 persons). We have
arranged a hi-rail vehicle for the inspection — however, as | have mentioned to you previously, it will not be
possible to conduct a continuous hi-rail trip from end-to-end, due to downed trees at certain points along the line,
and the fact that tunnel portals have been fenced over for safety reasons during the embargo. (Mr. Mattox will be
accompanied by a CORP employee who is more familiar with the local roads, in order to facilitate necessary
transfers from rail to pavement.)

As discussed in our response to your request for an inspection, each member of the Port's inspection party must
execute the waiver and release form that we provided to you, prior to going on the property. In addition, in order
to comply with the railroad's safety procedures, each member of the inspection party must bring their own safety
gear, including hard hat, sturdy boots and protective eyewear.

Mr. Mattox will meet your party at CORP's Eugene offices, 431 Bethel Drive, Eugene, OR at 8:00 am on August
13th. Should you need to contact him, his cell phone number is 541-840-3148.

Terry

1

Sidley Austin LLP mail server made the following annotations on 08/08/08, 12:14:52:
IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, including attachments, was not intended or written to be used, and ca
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed
taxpayer by the Internal Revenue Service. 1In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i} the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter{s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

I EEZE XX SRR R AR LRl R RS R XA X222 22 2 R RS R R R AR R R RS R RS RRRRRRR R R ERY

This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments
immediately.

[ZXE S S S ER R AR AR RS RS RRERERAlR R Rl Rl Rl st il R i i il i X2 i i 2R RXE X XXREALRARE R AR EE TR
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Brown, Sandra L.

From: Brown, Sandra L.

Sent: Monday, August 11, 2008 3:54 PM

To: thynes@sidley.com

Cc: Benz, David E.

Subject: CORP Right of Entry 08_11_2008.00C
Terry,

Here is the Right of Entry agreement based upon our conversation today.

Eﬁ

CORP Right of
Zntry 08_11_2008...

Sandra Brown

Troutman Sanders LLP

401 Ninth Street, NW, Suite 1000
Washington, DC 20004

(202) 274-2959 - Direct line
(202) 841-0067 - Mobile

(202) 654-5603 - Direct fax

Firm web site: hiip://www . (rouimansanders.com



DRAFT: August 4, 2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad, Inc. For Inspection of the Coos Bay

Subdivision.

This Limited Right of Entry and Indemnification Agreement (“Agreement”) made
and effective as of August ____, 2008, responds to the request of the Oregon
International Port of Coos Bay’s (the “Port™) for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the “Railroad”) for the purpose of
inspecting said Coos Bay Subdivision (the “Property™) in connection with the Port’s
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay — Feeders Line Application ~Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port’s acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employees, agents, servants, and designated contractors or
consultants (collectively, the “Licensee”) limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad — Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port — The Oregon International Port of Coos Bay, its

employees, officers, agents, contractors, and consultants;

c. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(near Danebo, OR).

d. Inspection — a physical inspection of the Property to be conducted by
Licensee (or its agents) under 49 CFR § 1114.30(a)(2) as is necessary to gather
information Licensee needs for the STB proceeding concerning its Feeder Line
Application.

e. Claims — Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliates or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule, Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12, 2008.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

C. Licensee is authorized to traverse and inspect the Property as set
forth in 49 CFR § 1114.30(a)(2).

3. Waiver. Licensee hereby acknowledges that its Inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee’s presence on the Property during the Inspection.

4. Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates" includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmless
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") that arise from the Inspection and are

for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person;

il Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;



ii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(ii), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the negligence
or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability (“CGL"”)
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment; Modification, Survival.

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a separate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3, 4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and
retumned.

Central Oregon & Pacific Railroad, Inc.

By:
Date
Its
Name, Title
Oregon International Port of Coos Bay
By:
Date

Who, by the execution hereof, affirms that he/she
has authority to — and hereby does — bind the
Licensee to the terms and conditions of this
Agreement.

Its
Name, Title

DC1 1241880v 4
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CORP Right of Entry 08_11_2008.DOC Page 1 of 2

Brown, Sandra L.

From: Hynes, Terence M. [thynes@Sidley.com]
Sent:  Monday, August 11, 2008 5:47 PM

To: Brown, Sandra L.

Subject: RE: CORP Right of Entry 08_11_2008.D0C

Looks OK, Sandy. You indicated that the members of your inspection party would bring signed copies with them
on Wednesday. Could you please also arrange to have copies sent to me (via fax or email)?

Thanks, Terry

From: Brown, Sandra L. [mailto:Sandy.Brown@troutmansanders.com]
Sent: Monday, August 11, 2008 3:54 PM

To: Hynes, Terence M.

Cc: Benz, David E.

Subject: CORP Right of Entry 08_11_2008.00C

Terry,
Here is the Right of Entry agreement based upon our conversation today.

<<CORP Right of Entry 08_11_2008.D0C>>

Sandra Brown

Troutman Sanders LLP

401 Ninth Street, NW, Suite 1000

Washington, DC 20004

(202) 274-2959 - Direct line

(202) 841-0067 - Mobile

(202) 654-5603 - Direct fax

Firm web site: http://www.troutmansanders.com

IRS Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS, we inform vou that any
tax advice that may be contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding any penalties under the Internal Revenue Code or (ii)
promoting, marketing or recommending to another party any transaction(s) or tax-related matter(s) that may be
addressed herein.

This e-mail communication (including any attachments) may contain legally privileged and confidential information
intended solely for the use of the intended recipient. If you are not the intended recipient, you should immediately
stop reading this message and delete it from your system. Any unauthorized reading, distribution, copying or other

/20/90NK



CORP Right of Entry 08_11_2008.DOC Page 2 of 2

use of this communication (or its attachments) is strictly prohibited.

Sidley Austin LLP mail server made the following annotations on 08/11/08, 16:46:37:

IRS Circular 230 Disclosure: To comply with certain U.S. Treasury regulations, we in
that, unless expressly stated otherwise, any U.S. federal tax advice contained in th
communication, irncluding attachments, was not intended or written to be used, and ca
used, by any taxpaver for the purpose of avoiding any penalties that may be imposed

taxpayer by the Internal Revenue Service. 1In addition, if any such tax advice is us
to by other parties in promoting, marketing or recommending any partnership or other
investment plan or arrangement, then (i) the advice should be construed as written i
with the promotion or marketing by others of the transaction(s) or matter(s) address
communication and (ii) the taxpayer should seek advice based on the taxpayer's parti
circumstances from an independent tax advisor.

Y v e e Y ek e de Sk Yk de 9 ok e e ok v g dr ke e vk e b e ok v ok de o d ok e de e e o 3 e o e e o o e ok ke i o i e e e W e ok e dr ke e ok e S e o e ok O e e dk ke dr i Y e

This e-mail is sent by a law firm and may contain information that is privileged or
If you are not the intended recipient, please delete the e-mail and any attachments

immediately.

*hkkkdkhkdhdhhhkhhkhhkhdhhkhbdrdhkdrdrhhrkrdbhhrdbhrbdrdrhdhrrrhbhbtthdrrrhkbrhdbkkrdbrrdkbbebrrhrrrrkrhdtd
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Message Page 1 of 1

Brown, Sandra L.

From: Brown, Sandral.

Sent:  Tuesday, August 12, 2008 5:14 PM
To: thynes@sidley.com

Subject: FW: Waiver Signature Page

Terry,

Here is the signature page for Gene Davis and the Port's certificate insurance naming CORP (even though | don'l
think the agreement asks for this). | will have Martin and Jeff's signature pages later this evening. Jeff will
probably only attend one day.

Sandra Brown

Troutman Sanders LLP

401 Ninth Street, NW, Suite 1000

Washington, DC 20004

(202) 274-2959 - Direct line

(202) 841-0067 - Mobile

(202) 654-5603 - Direct fax

Firm web site: htip://www.troutmansanders.com

8/29/2008



If the provisions and t&ms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and

returned.

DCI 1241880v.4

Central Oregon & Pacific Railroad, Inc.

By:

Date
Its
Name, Title

Oregon International Port of Coos Bay

-

By%ﬂ«f /ﬁm 08

Date
Who, by the execution hereof, affirms that he/she
has authority to — and hereby does — bind the
Licensee to the terms and conditions of this
Agreement.

s (Gene /4’ &Wg 9/%6
Name, T;tie‘és % P 7é$ Lc
e, Trqutitin ey




AS_QB_D CERTIFICATE OF LIABILITY INSURANCE

DATE (MWDOIYYYY)
OPID DF
INTER-2 08/11/08

NASBURG AND COMPANY
375 SOUTH FOURTH STREET

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

listed policy.
insured re: inspection of RR by Port employees
Bishop.

CESCRIPTION OF OPERATIONS / LOCATIONS / VENICLES / EXCLUSIONS ADDED BY ENDORSENENT | SPEGIAL PROVISIONS
Coverage for the operations of the named insured as provided in the above

Central Oregon & Pacific Railroad is named as additional

CO0S BAY OR 97420
Phone: 541-267-3165 Fax:541-267-5296 INSURERS AFFORDING COVERAGE NAIC #
INSURED INSURER A' Special Districts Assoc of OR
INSURER &
Oioaon Intimational Port INSURER G-
5
Coos By GR 97420 INSURERD
INSURER E:
COVERAGES
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCLMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES OESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,
[LTR, TYPE OF INSURANCE POLICY NUMBER DA’ LTS
GENERAL LIABILITY EACH OCCURRENCE 's500,000
FUAMAGE TORERTED
A | X | X | commerciaL GENERAL LiaBILITY | 23P16351~259 01/01/08| 01/01/09 | PREMISES (Es occwercs) | $
| cLams maoE OCCUR MED EXP {Any one perscr) | 8
__j PERSONAL & AOV INJURY ]
. GENERAL AGGREGATE s None
GEN'L AGGREGATE LIMIT APPLIES PER PRODUCTS - COMP/OP AGG | §
x Jeovev[ |58 [ Jioc
AUTOMOBILE LIABLITY COMBINED SNGLELMT | 4 500 000
Al [uwauro 23P16351-259 01/01/08 | 01/01/09 | (Eascccenty '
|| ALL OWNED AUTOS BODILY INJURY R
L SCHEDULED AUTOS (Per person)
HIRED AUTOS BODILY INJURY s
| Non-owNED AUTOS {Per accident)
|| PROPERTY DAMAGE .
(Por scerdent)
GARAGE LABILITY AUTO ONLY - EA ACCIDENT | 8
ANY AUTO OTHER THAN EAACC | 8
AUTO ONLY: ools
EXCESS/UMBRELLA LIABILITY EAGCH OCCURRENCE 14,500,000
AlX :l OCCUR D cLams MaDe | 23P16351~259 01/01/08 | 01/01/09 | AGGREGATE $ None
EPL Occur $4,500,000
DEDUCTIBLE EPL Aggr 5,000,000
RETENTION 3 s
WORKERS COMPENSATION AND -
MNORNERS Ct TORY LIMITS ER
ANY Pnomaronmmmzmxscunvs EL BACH ACCIDENT 3
OFFICERMEMBER EXCLUDED? EL DISEASE - EA EMPLOYES] §
¥ yas, deacribe under
SPECIAL PROVISIONS below EL DISEASE - POLICY LIMIT | §
OTHER

Martin Callery and Jeffrey

CERTIFICATE HOLDER

CENTRO4

Central Oregon & Pacific
Railroad

333 SE Mosher

Roseburg OR 97470

CANCELLATION
SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION
OATE THEREOF, THE ISSUING INSURER WiLL ENDEAVOR TOMALL 30 pavs wrrrTen
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO 20 SHALL
IMPOSE NO OBUGATION OR LIABILITY OF ANY KIND UPON THE INSURER, TS AGENTS OR

[_rePResenTaTivEs.
AUTHORIZED
Assigned to

ACOCRD 25 (2001/08)

PORATION 1988




IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement
on this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may
require an endorsement. A statement on this certificate does not confer rights to the certificate
holder in lieu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between
the issuing insurer(s), authorized representative or producer, and the certificate holder, nor does it
affirmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.

ACORD 28 (2001/08)



Message Page 1 of 1

Brown, Sandra L.

From: Brown, Sandral.

Sent:  Tuesday, August 12, 2008 7.1 PM

To: thynes@sidley.com

Subject: FW: Limited Right of Entry & Indemnification Agreement Pages

Terry,

This should be the final documents for the inspection tomorrow. Jeff's signature page is included but he will not
be attending the site visit tomorrow.

Sandra Brown

Troutman Sanders LLP

401 Ninth Street, NW, Suite 1000

Washington, DC 20004

(202) 274-2959 - Direct line

(202) 841-0067 - Mobile

(202) 654-5603 - Direct fax

Firm web site: http://www.troutmansanders.com

R/29/2008



DRAFT: August 4, 2008

Limited Right of Entry and Indemnification Agreement
Between the Oregon International Port of Coos Bay and the

Central Oregon & Pacific Railroad, Inc. For Inspection of the Coos Bay

Subdivision.

This Limited Right of Entry and Indemnification Agreement (“Agreement’”) made
and effective as of August ____, 2008, responds to the request of the Oregon
International Port of Coos Bay's (the “Port™) for access to the Coos Bay Subdivision of
the Central Oregon & Pacific Railroad Company (the “Railroad”) for the purpose of
inspecting said Coos Bay Subdivision (the “Property”) in connection with the Port’s
Feeder Line Application pending before the Surface Transportation Board in STB Docket
No. 35160, Oregon International Port of Coos Bay — Feeders Line Application -Coos
Bay Line of the Central Oregon & Pacific Railroad, Inc. Subject to the Port’s acceptance
of, and compliance with, the terms and conditions set forth in this Agreement, Railroad
will grant to the Port, its employces, agents, servants, and designated contractors or
consultants (collectively, the “Licensee”) limited and temporary permission to enter upon
Railroad property for the purpose of inspecting the Property for purposes related to its
pending Feeder Line Application.

1. Definitions. Terms used in this Agreement shall have the following
definitions.

a. Railroad — Central Oregon and Pacific Railroad, Inc.

b. Licensee or Port — The Oregon International Port of Coos Bay, its
employees, officers, agents, contractors, and consultants;

C. Property -- the Coos Bay Subdivision of the Central Oregon and Pacific
Railway Company, between Milepost 763.13 (near Cordes, OR) and Milepost 652.11
(ncar Danebo, OR).

d. Inspection — a physical inspection of the Property to be conducted by
Licensee (or its agents) under 49 CFR § 1114.30(a)(2) as is necessary to gather
information Licensee needs for the STB proceeding conceming its Feeder Line
Application.

c. Claims — Any and all claims, demands, actions at law and/or equity,
assertions of liability, injury, damage, harm, losses or requests for payment or recovery of
expenses of any character whatsoever, asserted by Licensee (including all of its agents
and representatives) against Railroad (including without limitation any of its affiliatcs or
their employees, officers, directors, agents or consultants.) concerning, arising from, or
related to the Inspection on this Agreement.



2. Schedule, Duration and Scope.

a. This Agreement shall provide a limited right of entry to Licensee
for the sole purpose of conducting the Inspection, beginning on the date that authorized
representatives of both parties have executed the Agreement. That right of entry shall
terminate when Licensee has had a reasonable opportunity to complete the Inspection,
but in no event later than September 12, 2008.

b. Licensee or its agents or representatives may enter the Property for
the Inspection only when accompanied by an employee or agent of the Railroad, and only
at such times as are expressly authorized in advance by the Railroad. Licensee and
Railroad shall cooperate to schedule the Inspection at a time that is mutually convenient
for both parties.

c. Licensee is authorized to traverse and inspect the Property as set
forth in 49 CFR § 1114.30(a)(2).

3. Waiver. Licensee hereby acknowledges that its Inspection of the Property
may entail risk of personal injury or death. Licensee knowingly and voluntarily assumes
all such risk (including, without limitation, risks due to the condition of tunnels, track,
bridges, structures, and facilities on the Property; and risks posed by terrain, water
bodies, falling trees, rocks and rock slides, and other physical features and occurrences).
Licensee hereby waives any and all Claim(s) against Railroad for personal injury, death,
damage to property or other harm incurred or allegedly incurred during (or as a result of)
Licensee’s presence on the Property during the Inspection.

4, Indemnity.

a. As an essential inducement to and consideration for Railroad granting it
permission to undertake the Inspection, Licensee hereby assumes and releases, and shall
indemnify, defend, protect and save Railroad and its Affiliates ("Affiliates" includes all
entities, directly or indirectly, owned or controlled by or under common control of
Railroad, and any of their respective officers, directors, employees and agents) harmlcss
from and against all Claims, and all liabilities, demands, actions at law and equity,
judgments, settlements, losses, damages and expenses of every character whatsoever
(hereinafter collectively referred to as "Damages") that arise from the Inspection and are

for:

i. Loss of or damage to any real or personal property
whatsoever and by whomsoever owned, including Railroad, Licensee and any other
person;

ii. Injury to or death of any person whomsoever, including
employees and invitees of the parties hereto and their agent(s) and contractor(s) and all
other persons;

[



iii. Fines, penalties, costs, charges, expenses, or fees levied by
any governmental agency against Railroad that arise as a result of the Inspection or
related activity; and

iv. Costs and expenses incurred by Railroad with respect to (i),
(i1), and (iii) above, including reasonable attorney and consultant fees, which are caused
by or arise from the presence of Licensee, its agents, or its contractors on the Property of
any other part of the Railroad's property; provided, however, the foregoing
indemnification shall not extend to any loss, cost or damage arising from the negligence
or intentional misconduct of Railroad.

b. The parties waive any and all right or opportunity to contest the
enforceability of this Section and agree that, in the event this section, or any part of this
Section, is found unenforceable by the final, unappealable judgment of a court of
competent jurisdiction, this Section shall be construed so as to be enforceable to the
maximum extent permitted by applicable law.

5. Insurance. Prior to Railroad's execution of this Agreement, Licensee shall
provide proof of insurance coverage (including Commercial General Liability (“CGL”)
insurance,) in such amounts and under such terms, as are acceptable to Railroad.
Licensee shall maintain said coverage during continuance of this Agreement. Licensee
shall also cause any of its agents or contractors who participate in the Inspection to
provide evidence of CGL insurance in a similar amount, naming Licensee (and its agent
or contractor as the case may be) as insured and Railroad as additional insured, covering
Licensee's direct and assumed contractual (i.e., indemnification) liability under this
Agreement.

6. No Assignment: Modification, Survival,

a. This Agreement and the license granted herein shall not be assigned by
Licensee without Railroad's separate written consent.

b. Except as otherwise provided herein, this Agreement may be modified
or amended only in a scparate writing executed by both Railroad and Licensee.

c. The provisions of Sections 3, 4, and 5 shall survive the expiration or
any earlier termination of this Agreement.



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and

returned.

DC] 1241880v.4

_ Central Oregon & Pacific Railroad, Inc.

By:

Date
Its

Name, Title

Oregon International Port of Coos Bay

By: % % 28 4?28
-~ Date

Who, by the execution hereof, affirms that he/she
has authority to — and hereby does ~ bind the
Licensee to the terms and conditions of this

Agreement. ‘
Its E&‘hnl éfkﬂh I)\QE_\LQ v ;J’ ammum'm—fmns-r gao)lt'{—
Name, Title Mol #«1



If the provisions and terms of this Agreement are acceptable to Licensee, please
have an authorized official of Licensee sign both copies in the space provided below, and
return both duplicate originals to the undersigned, together with the proofs of insurance
contemplated by Section 5, to Railroad. Your copy will be executed by the Railroad and

returned.
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Central Oregon & Pacific Railroad, Inc.

By:

Date
Its

Name, Title

Oregon International Port of Coos Bay

By s <la)og

— s Date
Who, by the execution hereof, affirms that he/she
has authority to — and hereby does — bind the
Licensee to the terms and conditions of this
Agljeement.

I &@m%mb
Name, Title




EXHIBIT 11



TROUTMAN SANDERS LLP

ATTORNTETYS AT L AW

A LIMITED LIADL.ITY PARTNERBNIP

401 9TH STREET,. N W - SUITE 1000
WASHINGYON, D.C 20004-2134
www lroutmangandars com
TELEPHONE 202-274-2050

Drrecl Dal: 202-274-2809
david benz@troutmansanders com Fax 202-654-5608

August 22, 2008

Via E-Mail and U.S. First-Class Mail
Terence M. Hynes

Paul A. Hemmersbaugh

Sidley Austin LLP

1501 K St. NW

Washington, DC 20005
thynes@sidley.com
phemmersbaugh@sidlcy.com

Re:  STB Finance Docket No. 35160, Oregon International Port of Coos Bay — Feeder

Line Application — Coos Bay Line of the Central Oregon & Pacific Railroad, Inc.

Dear Messrs. Hynes and Hemmersbaugh:

The Oregon International Port of Coos Bay (*Port”) would like to schedule additional
inspection of the Coos Bay rail line (“Line”) covered in the feeder line application in STB
Docket 35160. This inspection would occur pursuant to the Port’s discovery requests dated
July 11, 2008, the discovery response of the Central Oregon & Pacific Railroad (“CORP") dated
July 28, 2008, and the parties’ inspection agrcement (i.e., the “Limited Right of Entry and
Indemnification Agreement Between the Oregon Intcrnational Port of Coos Bay and the Central
Oregon & Pacific Railroad, Inc. for Inspection of the Coos Bay Subdivision”).

This inspection is particularly necessary in light of the Board's public hearing yesterday
in which the Board stated that any new acquirer must perform due diligence and know the
condition of a rail line when acquired. The Port has rail industry tunnel and bridge experts ready
to assess the current condition of the tunnels and bridges on the Line. The level of rehabilitation
and on-going maintenance needed on the tunnels and bridges is a critical factor in determining
the economic feasibility of future rail operations on the Line. Hence, this inspection request is
crucial to the Board's and the Port’s decision-making process.

Given the rapidly approaching deadline of September 12th for the Port’s reply evidence
in this case, it is imperative that the inspection happen as soon as possible. After consultation
with its bridge and tunnel experts, the Port requests that the inspection begin on the first
availablc date that can be arranged by CORP, but in any cvent the inspection cannot start later

ATIANLIA » [TONG KONG « LONDON » NEW YORK *» NEWARK » NORFOLK -«
RALEIGH RICHMOND * SIMTANGHAI » TYSONS CORNER » VIRGINIA BEACH
WASIIINGTON, D.C.



Terence M. Hynes

Paul A, Hemmersbaugh
August 22, 2008

Page 2

than August 27, 2008. Our experts advise us that the inspection would take 3-5 days. Please
advise us by 12 noon eastern time on August 26 whether CORP will comply with this request.

Sincerely,

NG T sl 2
"bk\ \.L"C\ s L“}(_ '\-LX/
¢

David E. Benz ¢ ;
Counsel for the Oregon International
Port of Coos Bay

4
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Brown, Sandra L.

From: Teehan, Anne A. [ATeehan@Sidley.com]
Sent: Friday, August 29, 2008 12:14 AM
To: Brown, Sandra L.; Benz, David E.; Higgins, Michael H.
Subject: On behalf of Terence M. Hynes: Emailing: Letter to David Benz.pdf
POF
Letter to David
Benz.pdf (93 K...

<<Letter to David Benz.pdf>>
Attached is a letter from Terence Hynes to David Benz.

Anne Teehan

Assistant to Terence M. Hynes
Sidley Austin LLP

1501 K Street, N.W.
Washington, D.C. 20005

Tel: 202-736-8199

Fax: 202-736-8711
ateehan@sidley.com

IRS Circular 230 Disclosure: To comply with certain U.S5. Treasury regulations, we inform
you that, unless expressly stated otherwise, any U.S. federal tax advice contained in this
communication, including attachments, was not intended or written to be used, and cannot
be used, by any taxpayer for the purpose of avoiding any penalties that may be imposed on
such

taxpayer by the Internal Revenue Service. In addition, if any such tax advice is used or
referred to by other parties in promoting, marketing or recommending any partnership or
other entity, investment plan or arrangement, then (i) the advice should be construed as
written in connection with the promotion or marketing by others of the transaction{s) or
matter({s) addressed in this communication and (ii) the taxpayer should seek advice based

on the taxpayer's particular circumstances from an independent tax advisor.
[EEE XA ERERELARBARERE AR AR ERAREE AR RL AR RS RR R RS2 R A RS2 R AR R RS R R AR AR R R R AR LR EEEEEEEETEXER]

d % de kg kg ok %k k
This e-mail is sent by a law firm and may contain information that is privileged or
confidential. If you are not the intended recipient, please delete the e-mail and any

attachments and notify us immediately.
**********w***************.****************i********************************************ir**
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SIDLEY AUSTIN 1P BENING LOS ANGELES
SIDLEY AUSTIN LLP 1501 K STREET, N W. BRUSSELS NEW YORK
WASHINGTON, D C. 20005 CHICAGOD SAN FRANCISCO
I D L E Y—l (202) 738 8000 DALLAS SHANGHAI
(202) 738 8711 FAX FRANKFURY SINGAPORE
GENEVA SYDNEY
HONG KONG TOKYQ
LONDON WASHINGTON, D €.
thynes@sidisy com
(202) 736-8198 FOUNDED 1866
August 28, 2008
By Email
Mr. David Benz
Troutman Sanders LLP

401 9th Street, N.W. Ste. 1000
Washington, D.C. 20004

Re:  Port of Coos Bay - Feeder Line Application, STB Finance Docket No. 35160
Dear David:

This letter responds to your August 22, 2008 letter requesting an “additional inspection”
of the Central Oregon & Pacific Railroad (“CORP”) line (“Line”) that is the subject of the
above-referenced Feeder Line Application filed by the Oregon International Port of Coos Bay
(“Port™). As]advised Sandy Brown yeasterday, CORP will not agree to provide the Port
another escorted inspection, which is unduly burdensome and completely unwarranted.

The Port has now inspected the Line at least twice. The Port found its first “physical
inspection” sufficient to enable it to prepare its Feeder Line Application. See Application at 95-
96. CORP did not object to the Port’s request for an additional inspection of the Line, and
CORP provided personnel and a hirail vehicle to escort the Port’s experts on a three-day
inspection of the Line on August 13 — 15, 2008. During a telephone conversation on August 18,
Sandy Brown advised me that CORP’s personne! had been “helpful” and “cooperative” and that
the Port’s inspection party was able to cover the entirety of the subject lines during the
inspection. I understand that members of the Port’s inspection party conveyed similar sentiments
to CORP personnel following completion of the inspection.

Given these facts, there is no justification for the Port to demand yet another inspection,
which your letter suggests could take an additional *“3-5 days.” The Port has had ample
opportunity to inspect the Line, and it would be unduly burdensome to require CORP personnel
to devote more time to escorting the Port’s personnel on a third inspection.

Your letter does not articulate any valid basis for a third inspection. In your letter, you
state that “[t}he Port has rail industry tunnel and bridge experts ready to assess the current
condition of the tunnels and bridges on the Line.” However, you do not explain why those
experts could not have participated in the inspection that the Port conducted just two weeks ago.

Sidley Austin LLP Is 8 mhted liabiity parinership practicing in sifiation witn othar Sidley Ausln partnarships
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David Benz
August 28, 2008
Page 2

It cannot be news to the Port that the feeder line statute requires it to assume responsibility for
rehabilitating the Line. If the Port thought that it needed to examine the bridges and tunnels on
the Line more carefully in order to evaluate the cost of such rehabilitation, it should have done so
during its prior inspections. (Indeed, at the request of Sandy Brown, I agreed to amend the
agreement relating to Port access to inspect the Line to permit the prior inspection to continue for
more than 3 days. Thus, the Port could have extended the August 13-15 inspection if it had
deemed it necessary to do so0.) To require CORP to make a hirail vehicle and personnel to escort
the Port on yet another trip over the line at this late date would be unduly burdensome.

Finally, your suggestion that the Port requires a further inspection of the Line in order to
prepare its Reply Evidence is incorrect. As you know, the primary contested issue in this Feeder
Line proceeding is the net liquidation value (“NLV™) of the Line. The current condition of
bridges and tunnels on the Line is irrelevant to the NLV issue.

Simply put, there is no valid reason for the Port to demand yet another escorted multi-day
inspection of the Line, particularly in light of the accelerated timetable governing this
proceeding.

Sincerely,

T
5

Terence M. Hynes

cc: Sandra Brown (via email)
Michael Higgins (via email)
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